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PREFACE, 



i ' - ", 



J. wzs lately induced to write a short treatise on the Diity of 

9 Constable, from i|s being suggested to me, that the informal 

tion on that subject, in (be existing treatises* was not adapted 

for immediatj^ r^fer^ldce, particularly for persons not accustom*. 

ed to le^l iavestigation* Having been thus lf4 to look intP; 

tbe information on the duty of a «[u^icp of tbe Peace in thi«^ 

cpuntryt ^ntained in our law ^fiters» it appeared to be liaUa. 

to the same objections. I uras therefore induced to attempt^ 

fjrom our statutes^ decisionsi ^d insti|tttional writefs, a CQn<* 

densed methodical yiew» without 4is(misitio(i qr speculatioo» 

of some of thf principal doctrines oi| (he subjecfi more, at. 

firsts for m^ 9wp inforfpfitipn, and ^ a useful eij^erci^es tbaa 

with any serious jpt^Qti^n pf publication, ypon putting my« 

name tp tb^ Dqty of a CoQ^table (for thp first 94^t}0a was. 

anony^lous), ^ wisb was expressed tp me, boji^ anooymoi^y. 

and by friends pf ^^perjence at tbe bar, tbs|t J sbppld attempt 

a treatbe on tb9 ^^^f gf justices, I tt^erefgre extended my pb'* 

Je^t ; and devote^ to ft all mj }ebure» And I npw dflfer tq the 

public the result of my attempt (for which I trust a sufficient 

apology |)as been made), wi(h that deep conviction of fjUibility 

which the deliberate investigatioi} of ^ subject Q^ip^sarily proii 

duceif 



IV PRBFACB. 

The difficulties which have dccurred have been far beyond 
my expectation. One great difficulty has arisen in attempting 
to distinguish what statutes extend to Scotland : of the nug* 
nitude of which it is sufficient to mention, as an exampki that 
in one case (Duke of Douglas against Lockhart* 18th Decem- 
ber nss^ see Justices of the Peace^ last note)» the Court of 
Session first found that a certain statute, very important to 
Justices, extended to Scotland, then that it did not, then twice 
that it did ; and Ibat the House of Lords, on appeal, reversed 
the last judgment. I may mention that, in the case of statutes 
applicable to the subjects in this Summary, which seemed noc 
to extend to Scotland, I have thought it sufficient in general, 
for the sake of brevity, simply to omit them : but that where 
I have been aware of decisions of the Supreme Courts, or 
difierences and doubts among legal authorities, as to the exten« 
ston of a statute^ I have noticed it under its proper head. See 
Jusikes^ hstn&ce,*^FagabondSf last note. — Fishings last note. 
'^Planihgt hst note.-^Gramn^, note, &c. I may also men- 
tion that, where ancient acts of Parliament have been repealed^ 
or have become obsolete, e. g. many acts with regard to gcane, 
I have ih general, for the sake of brevity, passed them in silence. 

' t have endeavoured to avail myself of every source of infor- 
snation to which I had access. In the criminal department, I 
l&ave been infinitely indebted to Mr HuMfi's invaluable Com« 
me9taries.> I have searched the Books of Adjournal (as the re* 
tords of the Court of Justiciary are called) for some time back ; 
and have gathered a good deal of information from the cri- 
.minal cases brought under review from inferior courts. I have 
observed several recent cases in the Court of Session. I have 
received important information, on several points of practice, 
from different sheriffs, justices, and clerks of the peace. The 
— — - I — — ^ 

' In this third edition I cite the second edition of Mr Hume^s commentaries* 
The references are by the Toiume and page» 



legd Mid^ havt been revised by some of my brethren, of 
greftt eiperience, and of high consideration at the bar ; and 
0rlier articles by persons of practical knowledge in them ; to 
all of whom I offer my grateful acknowledgments. Bat still 
dwre must be errors ; and (though I have searched widely for 
lubjectSt and hare glren many- not before presented to tho 
poUic in a work of tfais^ description) there must be omissions^ 
I shall be very gratefid to have such pointed out to me. 

I have made it a general rule to refer to authorities for 
the doctrines advanced. As I may, however, sometimes have 
nbuaderstood them,' let not an error be imputed to theautho* 
rity, t91 it be ascertained that the doctrine b correctly cited. 

One of my principal objects has been compression. Many 
passages have been strudc out, and some articles more than once 
transcribed, in order to make way for more practical matter^ 
without increasing the length of the treatise. I have general* 
I7 been fullest on those articles on vfhich information must be 
Inhered from an extensive range of statutes and authorities^ 
er in wUeh Ji^tices may be calfed upon to act suddenly, sing* 
I7, ufxsn inportam occasions, or under the risk of exposing 
themsefares to prosecution. 

After much deliberation, and notwithstanding the attach* 
BieDt to' systematic order, produced by legal habits, an alpha* 
betidd arrangement has been preferred, as being best adapted 
for rtferencef. * Each article forms a small independent trea« 
tise ; and is methodically arranged. In one or two cases, I 
have been forced to use technical names fbr articles, where no 
other name would' properly express the meaning ; e* g. Nauta, 
4tc. Bat in these ca!ses ordinary names are inserted in the In- 
dex, with references to the technical names, e. g. Stablers, 
see Nauiie, 8fC. Any questionable choice of liames for the 
nicies in general^ is obviated by the Index^ 



'tl PRBFACE. 

It 1$ Fecommended that Justices of the Peace shbald read 
the article Jhsfiees of ike Peacey before consulttng any other. 
Those (if there be such) who wish to peruse the sammarfs 
mayt for the criminal department, read Crimes in generatf 
•the different crimes, jtrresf, Bail^ Surettfj Prw^ets^ Procf^ 
^c ; for the civil department, Children^ sect. Unlawful, and 
Strvcnf, to both of which Justices , are competent, independ- 
ently of the small debt act ; then Small Debt Adj and tho 
different contracts, &c. falling under it : then Pjocess, Proofs 
&c. ; and then the miscellaneous articles. 

Forms of proceedings are subjoined in an Appendix, an-, 
ranged according to the heads of the text to which they par- 
ticularly relate. It is hoped that none erroneous or superflu- 
ous have been admitted ; and none necessary omitted ; and 
that those given are sufficiently brief and perspicuous, l^hey 
Trill, of cpurse, often reijuire to be varied in particular cases. 

An Index is subjoined, including a Table of the Titles, 
With their subdivisions (for it-was thought expedient, in a trea- 
tise alphabetically arranged, to throw these into one), the 
titles b^ing distinguished by being printed in capital letters } 
also contents of the Appendix of forms. At the end of many 
articles in the );ext, reference is pigde to relative articles. 

Though written chiefly for Justices of the Peace, this snffi« 
isary necessarily ccmprehends a short, view of the criminal 
duty, apd of the greater part of the civil duty, of Sheriff^. 
and Maoistjiate^ of ^urghs. The extent of their juri$dic-i 
lion, ho^vever, fifkn jn some ppints from that of Justices.— * 
Shf riffs and Sliiparis (for they differ op)y in name) try not 
only fpr the spialler offence for which, justices try, but alsd 
for \\i^ higher o^epces. The extent of their jurisdiction is 
stated in Mr Hume's Ccmpnentaries,' which will of course he 

* particularly, T-Iwrnc,* ii. 48— 6T, 
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<Msdlted ill tnf trial df ioiportance. It is, in an especial 
manner^ their daty to arrest And precognosce for the Uglier 
erimes. In civil matters, they jud^ in a great variety of 
questbns^ most of Which it has been necessary to insert in 
tUs viinmAjt on atcount of the jarisdiction of Justices un-* 
der the small debt ikx.^^Magistraiei of Bq^al Burghs^ as 
such, have power tp repress the inferior transgressors against 
the quiet, police, and good order of the town. In several 
pomts, the application and predse extent of their jurisdiction 
is very liable to controversy ; but it has not been customary 
"toy where that trials of much consequence have been brought 
before them.' As to arrest and precognition, they seem to be 
in the same shuation as Justices (see Arrett^ &c.) In civil 
matters, their jurisdiction is geAei'ally understood to be as ex- 
tensive within burgh as that of a Sheritfl^ In some of the 
greater burghs the Magistrates are, by special grant, vested 
Irith the pbwet of Sheriffs within thi& burgh \ in some, of 
Justice^ of Peace within the burgh : and it has been the cus« 
torn, since the Union, to insert one or more of the Magis^ 
trates of each royal burgh in the commission of the peace iot 
the coantj.'^^Mqgistrafes of boroughs of regality ^ or of ba* 
rontfj which were independent of the lord of regality or baroA 
b 17i7 (for the jurisdiction of Magistrates of such boroughs 
which were not thedf inde{>endent, unless' where the superior 
was the corporation of a royal burgh, is taken away), seem to 
difier little or nothing in point of jurisdiction fh>m those o^' 
royal burghs as sUch.' — ^With regard to Barons^ &c. and their 
Bailies f-^it may be mentioned, that heritors whose lands 
were erected into a barony by the crown, ok* were granted aiiA 
fossa et fvrca^ or with power of pit and gallows, or equiva- 
Idit words, had anciently capital jurisdiction within their 



> Home, iL 67.— Eiik. i. 4 21. • Eisb ib!d« 

' so G«o. IL c. 43, sect. 87.-^M«sweU against M^Arthor, 16th Dteember 
1776.—Magistrate8 of Paisley against Adam, 90th Norember l70S.-«Sheriflr- 
vierk of Renfrewshire against Town of Greenock, e7th May 1794.— Graham, 
iTth ^cbruaiy 180^— Powie against ]>ouglas, SOtb May 1817. 
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f>oiiiids9 a&d &at hmtors infeft cum curiis hfiA 41 lowir 4e« 
gree of jurisdiction ; but it haying been found expedient to re^ 
gulate the jurisdiction of persons having the right of barons or 
other lower jurisdictimi) they and their bailies were limited in 
^iminal matters to assaults^ batteries, and smaller offences, and 
to a fine of SOs. sterling, or to setting in the stocks for three 
hoiurs in the' day jtime ; . the fine to be recovered by poinding, 
or by imprisonment, not exceeding a month } and in civil mat« 
lers to 40s. sterling/ They must enter their prison in the 
Sheriff'^s books, and it must have windows or grates open to 
inspection from without.* When they commit for trial for the 
smaller crimes, it must be by written warrant, expres^ng the 
cause } the warrant to be entered at large in a book, of which 
extracts to be transmitted every six months to the Sheriffl' 
Their proper jurisdiction is the recovery of the baron's m^ils 
and duties, profits and rents, multures and mill services \ in 
which they are not limited to 40s/ And^ the erection of 
lands into a barony since 6th June 1747, gives no other juris* 
diction/ Mr I^ume doubts whether Baron Bailies, though 
limited in the description and punishment of the offences for 
which they can try, may not grant warrant to apprehend for 
the higher crimes, at least to the effect of carrying the offen* 
der before the nearest justice within their bounds, or of keep « 
ing him in custody, or of imprisonment in the barony jail in 
the meantiiqe, till the higher Magistrate shall be informed of 
the chargej* In a few particulars of a criminal complexion, e. 
g. recovering penalties and forfeitures under the revenue laws. 
Justices have a jurisdiction exclusive of other Magbtrates \ 
but it will be seen, by looking at the proper articlej when this 
is the case.' 

* 20 Geo. II. c. 43, tect. 17. * Sect. 18. ^ Sect. 19. 
. 4 Sect. 17. s Sect* 25. ^ Hume ii. 74. 

7 NoUt At tbe end of the article Jvsiicet cftbe Peaee^ sect. Psitkulan attt iti 
Comnutitoiu there are some observationt on the powers of jodses In fenera, 
l>eyond their tf rritoiy, and of their Kspoiuib|lltf for t^cir oficial acti. 
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The amcise view of many interesting parts of the Uw^ both 
dvil and crimiqa^ of daily applicatbn, which tlus Stunmarj 
contains* may he. useful to privatb pbbsons. 



I shall be most amply rewarded for my labour^ if the fcia 
lowing pages sluiU be found of any material use. 



Edniburs^f 28^^ FOruary IBlSt. 
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SUMMARY 

OF THE 

POWEJIS AND DUTIES 

OF A 

JUSTICE OF THE PEACE, &c. 

* 



AFFIDAVIT. 



An affidaTit is a decburaticm od oath, before a judge^ of the 
troth of certain facts. There are various cases in whicha jus* 
tice of the peace is authorized and required to receive an affi- 
davit ; such as oaths of verity upon debts in bankruptcies^ in 
ipplications for medHtxtioJt^cs warrants, &c. ; oaths by officers 
of the army and navy to enable them to draw half-pay } judi* 
dal ratifications by married women, &c. 

Sometimes a person desires to emit an affidavit not required 
or acknowledged by law. This is. << at least an useless, or 
^ rather an improper practice, for thb, if for no other reasoo^ 
<< that it tends to lessen the reverence of an oath, by the free 
^ tendering of it at pleasure, and on every frivolous occasion.''* 

An affidavit may be taken by a judge beyond his jurisdic* 
tion. (See Ji^ii^s, sect. Particulars not in Commission or Oath.) 

ALEHOUSES. 

No pei:son can directly or indirectly keep any alehoode^ tip-' 
pUng house, or victualling house, or sell ale, beer, spirits^ 
strong waters, or other exciseable liquors, by retail, unless he 
kave received a licence, or certificate as it is commonly called^ 



I Hame, f d edit. yoU i« p* 964, 

A 



2 AlBHOUSttS. 

from justices or magistrfttte, under the act cked» Mtliorislil^ 
them to grant suchi' 

Magistrates of burglis, or two of them, must meet to grant 
licences on 15th May yearly v or the next lanrful day after. I£^ 
there be not a sufficient number of magistrates capable at that 
time, the justices of peace of the shire or stewartry in which 
'SUch borough is situated, may grant licences to such persons 
as they shall think proper, at the same time, and in the same 
mannet* as they are empowered to^ do for their shires and stew* 
artries } which are to continiie in force till the next annual day 
for granting licences^ according to this act.« 

The justices of the peace in every shire and stewartry in 
Scotland must meet annually in their shires and stewartries on 
22d May, or the next lawful' day thereafter, at the hour and 
place when and where the general sessions for such shire oi^ 
stewartry have usually been held ; and, at ^Uch annual meet« 
ing, must license for the year ensuing such persons as the- 
major part of the justices then assembled shall think meet and 
convenient, to keep alehouses, tippling-houses, victualling- 
housesi or to sell ale, beer, or other exciseable liquors, by re- 
tail, within such respective shiire dr stewartry, or, in the event 
before mentioned, within any royal burgh or burghs situate 
lb such shire or stewartry \ and these justices must deliver, or 
cause to be delivered, to each person so licensed by them, a 
Ucetice signed by the preses of the meeting, and by the clerk 
df the peace of the shire o^ stewartry.^ There is a form of a 
licence given ihone of the.excbe acts.4 But it is not univer* 
sally observed. 

If the magistrates of any royal burgh, or the justices of 
peace of aiiy shir^ 6r stewartry^ neglect to meet as above pre* 
scribed, for granting licences, the clerk of the burgh, shire, or 
stewartry respectively, or his lawflil deputy, after making an' 
entry or record that the magistrates or justices had neglected' 
to assemble in pursuance of this act, must give a licence to any 
person applying for it, if not disqualified.* 
' The magistrates or justices may, if they find It necessary^ 
adjourn to the next lawful day, and no longer; and, if they 
shall not then completely dispbse of all the applications for liw 
cences, the clerks must in like manner grant licences.^ 

No justice or magistrate, who is a brewer^ maltster, distiller, 

or retailer of ale, beer, or other exciseable liquors, or is con-ti 

iiemed in partnership^ or otherwise^ with any brewery maltster» 

•- • • • - . ■ - ^ 

' 44Geo. III. c.53»sect.& *Sect.6,7. < Sect. 8. 

* 48 Geo. III. c. 143. ' s 44 Geo. IIUc, 66, sect. 12. 

« Ibid. sect.. 13. 
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^BstiBer, or relider of ale» beer, dr other ezdi^able Ikpora i ^ 
can act in any meeting fer granting licences, under a penaky "^ 
tofL.50.» 

Those applying for a licence produce a certificate froiii th* * 
minister €S the fmsh^ Or froni sodie of the elders, or from 
tome householders known to the court, with regard td their 
good character. Those who have had a licencie, generally get 
it renewed, of course^ on their application, if no objection be 
made. 

The justices ofteti r^iise licences if the applicant be of bad 
^haracte^, atid a IcaveiU lodged against him % and somettmai^ 
Where thie house is situated to as to git e an undoes incitemeot 
to dissipation, as near barracks or manufactories^ partio^larly if 
any objection be stated by those interested.* 

Even after a person has obtained a licence in thfe thanner 
how described, he is not etititled to open an alehouse till he 
have obtained an excise licence for that purpose, upon payment 
of a certain duty, and upon production of the licence by the 
inagistiates or justices of peace ^ the particulars with regard 
to which fall under the details of the jurisdiction of justices ia 
ezdSe matters ; and for which the statutes in force for the 
time must be conSuhed. 

The manner in i^hith a person is punbhed for keeping an 
aliehouse, &c. without a licence from the justices^ is by impos- 
ing a penalty upon him under the excise laws for the want of 
an excise licence, which cannot be obtained without producing 
the. former ; and the act which has been cited does not appear, 
to contemplate any other punishment than this, which is found 
iobeeffectn^. . 

It has been found iii England that innkeepers must (unlesa 
they have reasonable excuse) receive all guests who con^ and 
tender ready money ;5 and that otherwise they are liable ia 
dami^es^ and may be fined \^ that they ntust i'eceive a horsey 
though the owner do not lodge in the house j though ic 
might be otherwise of a ttttnk or other dead thing, by keepu 
ing which they have no gain/ It seems to be the general 
understanding that the same is the law in Scotland^ It was ia 
some measure admitted in the argument in a late case with re^ 
gard td lightermen." Perhaps refusal might authorize the jue* 
tices to impose. a fine as for a breach of public police.. .It 
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<4«Gco.IIl4C.55,scct.2i. « Hiitdie$(>ta, iiu 90a Thii antlioritr it q|«4 
by the secoincl edition, in this treatise. ^ 48 Geo. III. c. liSit 

^ ^ Bttripwa, 1501.— Barn, * Dycr*s Reports, 148.— Birhb 

• JDalton, c. 7. ' 1. Salk. Reports, 388.<-Biinr« 

^ tuopbell against Kerr, ^chriuiry 94. ISJtO. 



4 APPRBNtfI€KS.*^AIlR]EST, &C« 

xBight, in a strong case, be a ground for their refusing to re« 
new the licence. But, in general, the interest of innkeepers 
will be a sufficient inducement for them to perform their duty 
in this respect. 

See. Spirituous Liquors, — Excise and Customs.^^nSeditionp 
sect. Unlawful Societies. 

APPRENTICES. 

A PBRSOK becomes an apprentice by a written, formal, and 
duly> attested engagement, called an indenture* in which the 
. master becomes bound to teach his trade, and sometimes t9 
afford boards sometimes to pay wages ; and the apprentice be* 
comes bound to obey and serve the master as such, during the 
f tipnlated number of years, and sometimes to advance a fee to 
the master for his trouble. When there is any material in« 
formality in the deed, either party may resile, unless the ser- 
vice have been entered upon and continued for some time.< 

Justices of the peace are competent, under the small debt 
acty to pecuniary claims by either party, arising under this 
contract. They seem con^tent, independently of the small 
debt act, to actions by apprentices against masters for wage$ 
dtt^ to them as servants. (See Servants. J 

At commoo law, apprentices cannot enlist as soldiers ;• btit 
this is sometimes modified by the annual mutiny act. (See 
Soldiers^ sect. Enlisting.) Neither can they, at common law, 
enter into the navy,i unless they formerly used the sea.^ ^'(See 
Seameiif sect. Impressing).^ 

For the special powers conferred by statutes on justices as 
to servants in manufactures, see Mamifactures* 

Ste bqfrisonmeni. 

, ABREST, DECLARATION, and PRECOGNITION- 

This article relates to the powers and duties of Justices of 
the Peace ia securing pecsons suspected to be guilty of any 
cognizable crime (suck as is not of so venial a nature as to 
midce it proper to begin with citation of the accused, see Pro- 
eess)^ but particularly of any of the higher crimes, for which 



*- Rymer agamst M'lntyre, 19tb July 1781. 

* Wri^^ against Lumsden, 29th June 1742. Clerk Home. 

s Conniagham and Simpaon against Sir George Home, 19th January 1799^ 

«Xnr<^^ll and M*I>onaI4 against Sir Oeorge Home« 2Sth Jun« 1793.-* 
Cunningham and Simpson^ dv^ra, 

s There have he«n about 40 jtatuteSf from Sth Elizabeth, ptfscd as to ap* 
pnatioct in EogUnd ; bat tbey do noteztend to Scotland* 
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ihej themselves cannot try, or ought not to try ; and -in pre« 
paring cases of the higher crimes for trial in the supreme court; 
which proceedings for the higher crimes are <^ not the least 
« useful points^ of their commission^ and those in which their 
« powers are chiefly employed with us." * These powers and 
duties they have both under the general act 1661, c. S8^ and 
Doder their commission. 

The arresting or apprehending the accused is the first step 4 
that is followed by taking his declaration ; and that, in the 
case of the higher crimes, by instituting a precognition, and 
by making regular presentment of the crime, or at least fiir* 
Dishing the agent for the Crown with the proper materials for 
, a trial These different steps shall be considered in their 
onftr. It was thought more proper to present them in one 
connected view, than to scatter them through the treatise, as a 
strict alphabetical order would requhre. 
^ It must be premised, that, although a justice of peace is en- 
titled to conduct p'recognitions from beginniog to end, and 
transmit them (by the clerk of the peace), when finished, tQ 
the agent for the Crown, and sometimes does so, yetihis duty 
has usually been allowed to fall into the hands of the sheriff. 
And if there be no risk of losing evidence by the delay, or 
uny particular reason to the contrary, it may, in the- general 
case, be preferable for the justice to go no farther than (after 
examining him, which will generally be proper, see sect. Ar- 
fest, and sect. Declaration) to commit the accused for far- 
ther examination, and to leave the rest to the sheriff*. In 
this case, the justice (where the procurator fiscal of his court 
is not also fiscal of the sheriff-court, which, however, he 
very often is) causes intimation to be made, by his clerk of 
court or otherwise, to the fiscal of the sheriff*- court, so that 
the accused may not be detained longer in prison than neces- 
sary, by a delay in carrying on the investigation of the case. 
In minor offences, and at a distance from the county town, it 
is often convenient that justices should take a precognition. It 
is, in general, adviseable, however, on finishing the precogni- 
tion, that they should not commit for trial (see Commitment 
jw Trial )y but should only commit for farther examination^ 
and transmit the culprit to the jail of the county town, and 
the precognition, so far as taken, to the procurator-fiscal of 
the sheriff-court, that he may, if necessary, get the culprit 
fiuther examined, and get farther precognition taken* 

It is proper to observe, that, as the sheriff can try for many 

* Hume, il. 68. 
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crimes for which justices cannot, criminals whom they arrest,* 
examine, &c. may often be tried before him, and not before 
the supreme court. 

I. A&REST. 

Whenever any traces are got of a person who has committed 
a crime within ih^ jurisdiction qf a justice, particularly one of 
the higher crimes, measures ought to be taken for arresting 
him. This arrest takes plajce, either, 1. Without a warrant i 
pn 2. With a warrant. 

1. Without a "warranL 

Any justice of peace, or other magistrate, who has know« 
ledge of a felony, or even of a riot or breach of the peace* by 
seeing it committed in his presence, may straightway himself 
arrest the offenders.' He may require private persons to as- 
sist him.* 

The powers of a constable and of a private person, in arrest • 
ing without a warrant, have been explained in the author^s 
treatise upon the pomf ers of thos^ persons. 

2. With a xmrrant 

(1.) Verbal ^warrant. — Sometimes the warrant is merely 
jrerbal, from the necessity of the case. In the situation just 
mentioned, the justice of peace, or other magistrate, may, by 
a verbal order, authorize others to arrest the delinquents, who 
paay follow the delinquents thus pointed out to th^m, though 
pot named (for it may be impossible immediately to learn their 
names), and execute this order upon them, out of the presence 
of such magistrate, if they fly. Nay^ though the deed have not 
been done under the eye of the magistrate, yet still, if an im- 
mediate complaint be made to him of a murder, robbery, or 
jpther tl^e like violent and atrocious crime, by those who have 
certain knowledge of the fact, and of the person of the offend- 
er; this tod, in so urgent a case, is a sufficient justification 
of a vierbal order to the informer and others to pursue and 
take the individual' thus positively f:harged, who might escape 
through t^ie delay of waiting for a written warrant.3 

(2.) l^i//^n toflrrfl«/.---The' warrant is always in writing, 
^here that can be accomplished without great risk of allowing' 
the guilty person t6 escaj^e. 

A justice of peace, or other magistrate, may grant warrant 
for his bouhds, up6n due information of any crime, though it 
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be one of that degree which he cannot hfinself take coftnizance 
bf^ to the eflect of tri^il and punishment » 98 Murder ^ Robberjfi 

Thotlgh it may be adviseable in many cases to take the 
oath of the informer^ or person opon whose application the 
wananti whether for apprehending a delinquent, or for search^ 
ing for stolen goods, is applied for, yet that has not been cus* 
tomary in this country, even on the application of a private 
individual. And though it is very proper, yrhere it can be 
done, to support. the warrant with a written petition or exa- 
mination of the person applying for ix^ tlus is not indispen-* 
sible/ 

A warrant to apprehend ought to be dated> and must b^ 
signed by the magistrate in whose name it runs } and <• if 
<< it be from a justice of peace, it ought regularly to bear his 
^^ style and quality, and the county for which, as well as the 
<' place where, it is given \ all which things are more, especially 
^ proper to be observed^ if the warrant be a separate warrant, 
*< given £f^ jd/^ho, without reference to any written application 
<< which may serve to explain these particulars." But the 
want of none of these things, except the subscription of the 
granter, seems to be an absolute nullity \* though they ought; 
as far as possible, to be observed. In like manner, though it 
is undoubtedly the safer and more adviseable course to express 
in the >varrant the special cause for which it is given, yet Mr 
Hume is not aware that the officer can be justified in refusing 
to execute, or the party in resisting, a more general warr^t^ 
which orders him to answer to such matters as shall, 09 exi(« 
mination before the magistrate, be laid to his charge.^ But it 
is a different and far more exceptionable warrant whfeli is ge- 
neral as to the person charged, and commands the bearer to 
apprehend all persons suspected of the matters there set forth, 
or to make search everywhere for stolen goods, or the like ; for» 
under a writ of this shape, every thing is committed to the 
temper, judgment^ and discretion of the officer ; which is very 
dangerous, and may prove the occasion of great abuses. Andf 
though there have been no purpose to grant a gjeneral warrant, 
yet still if it happen^ per incuriam^ that the writing omits^ 
either in gremiOf or by some plain and intelligible reference, to 
specify the person against whom it issues, it seems not to be « 
safe or lawful ground for taking any one*^ 



> Humc» U. 74i « Ibi4. * Ibid. 7S. « Ibid. 

s Ibid^a. Hale's Hist. 113, 150.-9. Hawk. 82, 84. It appean that 
where the name of the cnlprit cannot be learnt, it may be sofficicBt to gire 
at foil a description of him as can be procvred s such a detcription as p^nta 
him opt ia a reafoaabls ways and prcTcnts the wamat from being a ecneral 
wamiit« 
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. The warrant maf either be to bring the party before th# 
granter himselfy or before some other competent magistrate foi; 
the bounds, (whom it is better to name,)' for examination. It 
is not unlawful, however, where the magistrate has strong 
grounds of suspicion against the prisoner, or where, for som^ 
true and substantial reason, he cannot previously be ezaminedy 
to grant warrant de piano to commit him to jaU* for ezamina^* 
tion. But it appears to be proper that the magistrate should 
examine him as soon as circumstances permit. The warrant 
piay be addressed either generally to the proper officers of the 
filter, or particularly to a certain messenger, macer, sheriff 
officer, constable, or the like j or even, in case of need, to a 
private person, who thereby becomes an officer for the occa- 
sion s and, if he observe all the precautions necessary in such 
a case, in his way of carrying the warrant into execution, shall 
enjoy the privileges and protection of that character/' It 
aeems, however, to be prudent not to make use of a private 
person, if it can be avoided, lest he diould not properly dis* 
charge his duty. It cannot be addressed to a party. (See 
Oath iq Justices.) 

Where the warrant is for committing the person under such 
circumstances, it ought to bear^or examination. It ought 
in po case to be left doubtful whether the warrant be for com- 
snitment for examination, or for custody in order to trial,4 

Warrants to commit for examination, or for farther exami.' 
natiouj are in the same situation with regard to date, subscrip* 
tion, &c. as warrants to arrest. 

When any person suspected of a crime absconds or escapes 
. from justice, his description 4)ught to be immediately drawn 
up^ forwarded to the magistrates of the nearest towns, and e- 
specially to the principal magistrate or officer of the law at the 
aea-pbrts nearest adjacent, with a request for their assistance 
to apprehend the criminal. A like description ought to be 
forwarded to Edinburgh to the crown agent, that it may be 
advertised.5 

ft 

S. Crime heyoni Territory. 
A subject of considerable difficulty and delicacy is now to 
be noticed^ viz. What is the power of a justice of peace oi: 



« Hume, 11. 75. « Ibid. 77. » Ibid. 75. 4 Bumct, 326. 

S Hume, it. Appendix, No. 9. This authority, frequently referred to in 
the subsequent p^rt of this arude, is a set of Tules to be observed in taking 
jprecogpitions, and making presentment for trial of crimes beforjs the circuit 
courts, drawn up in. 1765 l»y the ag«i»t for the fifowa »nd the depote-clerk ef 
Justiciary, aad rcYiKd by I^rd Hatte«« 
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« 
pdier inferior magistrate, to arrest a persoa Ibimd within kii 
jarisdictiont for a crime conunitted out of his jurisdiction* 

The crime may have Seen committed, L In another county 
of Scotland ; 2. In some other part of the united kingdom : S. 
In some foreign country. 

(1.) In another part of Scotland.-^lt is considered in zom 
other p]ace (Forum) how far a person can be tried foy the local 
judges of one county for an offence in another county. With 
regard to the arresting a criminal in one county, in order to his 
being tried or precognosced for the offence in another county, 
in which he committed the crime, the regular and ordinary 
course is this. << If the party have fled, the remedy is to get 
<( the warrant (which had been granted by a judge of the place 
«' where the crime was committed) indorsed by some magis« 
<< trate of the shire to which he has gone ; and this is good^ 
<( by custom, though it be a justice of the geace who indorses 
<< the sherifi's warrant, or a sheriff who indorses that of 
<' a justice of the peace." <* When indorsed in this course, 
•' the warrant may equally be executed by the officer who 
'Vbrought it, or by the^ officers of the county or plac^ 
«< where' it is indorsed/'* [But it must often happen that a war* 
ymt cannot be obtained from a judge of the territory in which 
(he crime was committed, in order to be backed, without gi^ 
ing the culprit an opportunity of escaping ; and the question 
occurs, Wtiether it is competent for a judge of the territory in 
which the culprit is known to be, to grant warrant for arrest* 
ing him, with a view to his beio|[ afterwards regularly trans* 
mitted to the proper territory. This, it is believed, is done 
by all classes of inferior judges. The judge of the territory in 
which the criminal is, upon the application of his own procu« 
rator-fiscal, or of the private party concerned, stating the of- 
fmice, grants warrant to arrest, and then, if it seem proper. 
after examining the accused, commits for examination. Nptice 
is immediately sent to a fiscal of the territory in which th'fe 
aime was committed, who obtains warrant to grrest from a 
judge of that territory, or the private oarty obtains it ; tliis is 
backed by a judge of the territory in which the criminal is de« 
tained \ and upon this backed warrant the criminajl is given 
over to the officers to be transmitted. If such warrant do not 
arrive in a reasonable time, the accused is dismissed. (See 
Forum*) 

(2.) Crhne in another part of the United Kingdom^^^Th» 
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Other parts of the united kingdom are considered at common 
law as foreign countries in this matter. But certain statutory 
provisions have been made upon the subject. 

If any person against whom a warrant shall be Issued by 
any of the justices of the Court of King^s Bench in England, 
or of the courts of Great Sessions in Wales, or by any justice 
€>f oyer and terminer, or gaol delivery, or any justice of peacet 
or other person having authority to issue the same, in England, 
for any offence against the laws of England ji or by any judge 
of the King's Bench, or any justice of oyer and terminer, or 
gaol delivery, or any justice of peace, or other person having 
authority to issue the same in Ireland, for any offence against 
the laws of Ireland,^ shall be in any part of Scotland, the she- 
riff or Stewart, depute or substitute, or any justice of peace of 
the place where such person is, may indorse such warrant ; 
which warrant, so indorsed, is a sufficient authority to the offi- 
cer,- who brings it, and to all persons to whom it was originally 
directed, and tp all constables or other peace officers of the place 
V'hereit was indorsed, to execute it in that place, by apprehending 
the person named in it -,^ and, wheos the original warrant was 
gralbted m England, to convey him into the county, city, town, 
or place of England adjacent to Scothnd, in which the crime 
was committed, and before a justice of peace of such place, to 
be dealt with according to law ; or, if the crime was pommit-i 
ted in a county not adjacent to Scotland, to convey him to any 
county of England adjacent to Scotland, and before a justice 
of peace there, who is to proceed as if the person had been ap*- 
prehended in that county^ ; and, where the original warrant 
was granted in Ireland, to convey him by the most direct way 
to Ireland, and before a justice of peace of the county in Ire- 
land, living near the place, and in the county where he* shall 
land ; which justice of peace is to proceed as if the party had 
been apprehended in that county.^ 

If any person against whom a warrant shall be issued by the 
I^ord Justice-General, Lord Justice-Clerk, or Lords Commis- 
sioners of Justiciary, or any sheriff or Stewart, depute or sub* 
stitute, or any justice of peace of Scotland, for any offence 
against the law of Scotland, shall be in any place of England, a 
justice of peace of that place may indorse the warrant ; and the 
per$onmu$t be carried before the sheriff or Stewart, depute o^ 



I 4S Geo. in c. 58, sect. 2. 
' f 44 Geo. UL c 92, sect. 3, 

a 13 Geo. UL c 31, sect. l.-r44 Geo. n|.c. 92, Met. 3.-^-^ Geo. HI. c« 
;f 86^ pecu 2. 4 13 Geo. HI. c. 31, se^t. 1. s 44 Geo. lU. c. 92^ Met;. 3. 
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substitate, or a justice of peace of the county of Scotland ad* 
jacent to England, in which the crime was committeds to be 
dealt with according to law ; or, if the crime was committed ia 
a coonty of Scotland not adjacent to England, he mast be car* 
ried before the sheriff or Stewart, depute or substitute, or a jus* 
tice of peace of any county of Scotland, adjacent to England, to 
be disposed of as if he had been apprehended in that county/ la 
13ce manner, if any person against whom a warrant shall be 
issued by any justice of peace in Scotland, or other person 
having authority to issue the same in Scotland, for any offence 
against the law of Scotland, shall escape into or be in Ireland^ 
the warrant is to be indorsed by a justice of peace in Ireland^ 
and executed in the same way, mutatis mutandisy as a warrant 
|;ranted in Ireland, for apprehending an Irish criminal who is 
m Scotland.* 

The expence of apprehending and conveying the person is 
defnyed by the treasurer of the county of England or Ireland, 
or by the sheriff or Stewart, depute or substitute, of the 
county of Scotland in which the crime was committed ; the 
verity of the account of that expence being previously ascer- 
tained, on oath, before two justices of peace of such county^ 
aad allowed and signed by them.' 

It is proper, before the Scots magistrate takes any pro- 
cedure upon an English or Irish warrant, that he observe 
whether it be not grossly and palpably illegal. It is also 
proper, before interponing his authority* to the transmission of 
the person named in the warrant, that he bring the person 
before him for examination, and satisfy himself, by examining 
km and those applying, that he is truly the person named ill 
the warrant.* 

The course wluch has now been detailed is the regular 
course of apprehending a person in one part of the united 
kingdoin, for an offence committed in another part. But the 
question occurs, whether, in the case of a person who has 
committed a crime in England or Ireland, coming to this 



I 13 Geo. III. c. $1» sect. 2. 

« 44 Geo. IIL c. 92, secu 4. ^ 13 Geo. IIL c. 13, lect. &— 44 Geo. 

lil. c 92, sect. 5. — NcUt 45 Geo. TIL c. 92, sect. 5, requiring that the wariant 
shall have been issued in England or Ireland, upon an indictment found, or in* 
fonmation filed, or in Scotland, upon a libel from the Court of Justieiarf , or for 
a capital erime or felony ; and sect. 6, requiring that the signature of the 
granter be sworn to before indorsing ; are repealed by 54 Geo. III. c. 186, 
tect 1. 

4 Observed on the Scacb Sn Kaqx against Aitkcn, 18th Qccembcr IW^ 
|iot reported* 
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caimtrfi it be tawfbl for a judge of this country, in those, 
sknations in which, the waiting for a regular warrant from. 
England or Ireland, to be back^, might give the criminal an 
opportunity to escape, himself to grant an original warrant for 
lus apprehension. This has been done ^ but, in a late case,. 
strong opinions against its legality were eiipressed from the 
B^nch/ 

By special acts of Parliament (which seem to be only a con* 
£rmation of the doctrine admitted by the common law, ia 
Scotland, in those particular cases), persons who have stolen 
goods ip England or Ireland, and escape with them into Scot- 
land, and are found with them in their possession here, may 
be tried for the offence bere (and so of persons stealing goods 
in Scotland, and being found with them in Cngland or Ire- 
land) ; and persons receiving such goods, knowing them to be 
stolen, may \>c tried in the place where they received them.* 
All such persons, of course, may be arrested by an original 
warrant granted by a Scots judge of the place* 

See Sailt sect. Criminal of others parts of united kingdom* 
In connexion with this matter of offences in another part of 
the united kingdom, it may be mentioned here, that provision 
is made for the appearance of persons to answer as parties where 
warrants are not usually granted, and to give evidence, in cri^ 
sninal processes, in any part of the united kingdom. The ser- 
vice of any subpcena^ ot other process, upon any person in any. 
one of the parts of the united kingdom, requiring his appear- 
ance to answer as a party, or to give evidence, in any criminal 
{irosecution, in any other part of it, is as ei^ectual as if served 
in that part where he is required to attend. If he make de-* 
fault, the court before which he was cited, uppn satisfactory 
proof of the service of the process, transmits a certificate of 
the default, under seal of courts or under the hand of one of 
the judges or Justices of the same, to the Court of King's 
Bench in England^ if the service was in England ; .to the 
Court of Justiciary in ^Scotland, if it was in Scotland; or to 
the Court of Kin^s Bench in Ireland, if it was in Ireland^ 
which courts punish the persor« as for default before thenw 
selves.^ But witnesses are not punishe4 unless a reasonable 

> John Rae Muir against Sharp, &c. 10th July 1811. 

* 13 Oeor IH. c. 31, sect. 4, 5.-44 Geo. IIL c. 92» sect. 7, 8. 

s 46 Geo. 111. c. 92, sect. 3. Bell and others, resi4ent in Scotland, havini^ 
Wen indicted at the Cumberland quarter sessions, for burdening ft parish there 
with a bastard, by carrying the mother to be delivered there, and not having 
appeared>onft of tber^sticcs granted warrant to apprehend them» which was 
indorsed by a Dumfries«shire justice. Bell, ftc. suspended. The Court passed, 
the biUy aad prohibited exception till the reasons of suspension should bt di«- 
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smn for ezpences wfts tendered to them.f The judges of tke 
tonrts of record at Westmtntter, or of the court of sessions of 
Chester, or of any court of great sessions in Wales, or of any 
coart of record in Dublin, as Che case may be, are directed to 
inddl*9e any warrant, of the nature of a second diligence^ {foe 
apprehending witnesses who have failed to appear upon suqv> 
mons) granted in Scotland for compelling their attendance in 
Scotland at A criminal trial; and such indorsed ^nurrant has 
the same forte as in Scotland, and authorizes the bearer to ap*- 
prehend the witness, and to carry him to. Scotland, without 
tender of ezpeiices.^ 

(8.) Q'ime in same foreign cmtnhi/*-^lt appears that a Seois^ 
man^^ or even a Jareignery* who has been guilty of a crime 
abroad, (not in En^and or Ireland) cannot be seized here, 
and carried away, against his will, towards his trial in the 
coumry where he offended^ 

* 4. Ahrest on stapicion tfa crime iaving heen committed. 

The cases which have now been considered are those la 
which the magistrate arresting kmms that a crime has beea 
committed, and has reasonable suspicion that the person anrest- 
ed is guilty. But the magistrate is entitled, in some cases, t<» 
arrest a person for examination, upon such circumstances ac 
lead him to suspect merely that a crime has been committed^ 
and that the person arrested is guilty. For example, it is 
lawful to arrest, and commit for examination, a person of a 
mean appearance, offering for sale a diamond ring, or other 
iraluaUe article, which a person of his appearance cannot 
reasonably be supposed to have acquired honestly, so that he 
may be detained till the truth of his story shall be invests^ 
gated ;i which, however, ougbt to be done with all coaveakiit 
dispatch. 

The duties of constables and of private persons in arresting 
criminab, under a warrant, have been explained in the authoc^s 
summary of the duties of those persons. See Constable. 

cussed, after ietterc expede, becasse no nApmna^ or other process, had been 
served against Bell, &c. itnder 45 Geo. III. c. 98, sect. 3, disobedience to which 
would have aothorized warrant ia England for arrest to be indorsed in Scot- 
Jand ; as, without service ox regular intimation, a residenter in Scotland is fM>t 
bound to appear in England. Suspension, Bell and others against Graham^ 
-90th July 1813. Justiciary records. Nothing farther appears to have bcea 
4one in tbl« case. ^ 43 Geo^ III. c. 9S, Sect. 4. 

^* Si Geo. III. c. 186, sect. 3, ' ^ Hume, ii. 52. ^* Ibid*. 55, 

S HcadcrsoQ against Scott, 7th February 1793. 
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II. DECLAftilTiaN. . 

A prisooef 9 wfian arrested, as has been oiefltioned, is caf& 
Hed before a magistrate to be examined as to his goik (wbidi 
fKight to be done instantly upon his arreat^^ and generally 
emits a declaration. ^< In conducting the examination of the 
^ prisoner, it is the duty of the magistrate to take care that 
«< the man is in the due situation of mind for so serious a task ; 
« neither affected with liquor, nor disordered in intellect, nor 
« under the influence of threats or of promises employed with 
M him to induce him to confess. For, as we shall afterwards 
<« see, his confession on thb occasion will be so far only a cir« 
«( cumstance of evidence against him on his trial, as it is emit* 
« ted soberly, and of his own free will } and nothing can fol« 
« low in the way of punishment or severity against lum as for 
<< a contempt, though he decline to make an answer at all. Oa 
<( all those matters, it is the business also of the magistrate 
« duly to inform the prisoner, who maiy not always know, of 
«< may sometimes be afraid to assert his privilege^ Moreover 
« he ought to be warned that bis declaration may, and pro* 
c< baUy will be made use of against him, on his trial. To be 
« of any material service to the prosecutor on that occasion, 
« the prisoner's declaration must be taken down at large in 
c( writing ; and it must be read over to the prisoner ; and be 
u signed by him and the nuigistrate ; or, if he cannot, or will 
cc not sign, by the magistrate instead of him i the whole iit 
« presence of creditable witnesses, who have heard and seeai 
« the examination from first to last (not the subscription only 
<» of the magktrate and the prisoner), and who, in testimony 
<< thereof^ put their names to the writing, that, if necessary 
«( on the trial, they may be able to authenticate it, and swear 
«(toall that passed on the occasion/'^ In the declaration, 
mention ought to be made of the age of the delinquent, of his 
designation, and of the place, parish, and shire, in which the 
crime is said to have been committed^ The declaration ought 
to be written on a sheet or sheets of paper distinct from the 
rest of the precognition. It ought to be signed pn each page. 
If the declarant cannot write, the declaration ought to bear so. 
In the end of the declaration, mention ought to be made of at 
least three credible witnesses present at emitting it, each of 
whom ought to. sign as witness^ but it does not required 
testing clause with the writer's name. Sic. as a private writ 



« Kirnie, it. App. No. 9« * Ibi4. ii. 78, 319. 

« Ibid. ii. App. No. 9. 



do(s.t The takifii; of the decltniti<m ought not to be de« 
legated to the derk or other person/ 

It is often firaad proper (to the coarse of the pMoogOi- 
tkm) to take other declanttons from the prisoaer. This ie . 
competent even oftor aimsnitoient for tria!, till service of the 
libel.' All the previoas dedarations ought to be reed over t» 
hiin bdore mother is taken ; and they ought to be referred to 
in it. The wh^ of them ought to be preserved.^ 

III. PUCOGMITIOK. 

If the justice of peace^ or other magistrate, do not see 
tauscy on the examination, instantly to literate the accused^ he 
must commence an inquuy^ or freeognUion^ as it is called^ 
omceming the grounds of suspicion of his guUt* by taking the 
declarations of such persons as have cause of knowledge re«^ 
spectingthe charge. If the witnesses be not attending at* 
the time» so as to be examined without deh^, k is lawful for 
the magistrate to commit the prisoner to gaol, there to remtua 
for farther examination^ or until a precognition $haU be taken. 
And against a warrant of thb feitn he is not entitled to hie 
relief by bail as a matter of right, though, m cases of petty^ 
crime, he ii often indulged' with it. In this, as in all other 
things, the magistrate must use good fakh and fair dealiiqf 
urith the pris<mer. For if he unreasonably delay to take the 
precognition, or make use of false and' affected pretences of 
father inquffies, in order to lengthen die man's confinement, 
he shall be answerable for this malversation.; The cornnut** 
ments for examinatbn, or for farther examination, may be 
renewed according to occasion, till the magistrate sees proper 
to commit &r trial} but it is essentud that no nnnecessary 
dday occur. 

It will readily occur, that, thoogb the ordinary case is here 
sapposed, of the accused being in custody, and having been 
examined before the precognition is commenced, yet sevend. 
particulars necessary to be investigated, ^in the way of precog^ 
nition, may often fall to be inquired into and ascertiuned before 
the accused is in custody, or eVen before sasfndonhas attached 
upon any particular person as the perpetrator of the crime } 
for example, the appearances at the place where a murder has 
been committed^ and the like* 

. The course for compelling the witnesses to appear is by 
warrant of citatioc^ subttcribed by the judge> which he may 
equally give of his own motion, or on the application of the 

< Httme, SS. 320. « Ibid. 319. S Ibid. 8l9-t0; 

« Ibl4. ii. S17»391, S Ibid. 78, 79. 



% 



1 



f 



18 AURurr, fte.^ 

aocBSir. Tfaii idlrd«r, in itese of their feftnali or contttim« 
tioos failure to attend^ may befeilowed with second diligence, 
as it is can6d9 ef warrant to apprehend the persons in de- 
fimlr, and bring them before the judge to be examined^ After 
their appearance also, if they refuse to answer, they may in 
fike manner be coerced with imprisonment till they comply. 
Where, from popular favour towards the prisoner or the ol- 
fence^ or other cause, the troth cannot otherwbe be obtmned, 
the witnesses may be piit upon oath; which, if they shall 
tefiise, they are for thb contempt also liable to be imprisoned/ 
Sot it iq^p^ears that witnesses ou^ht to be precognosced upon 
oa^h with great caution^ and that it ought to be done as seldom 
as possible. 1*0 prevent concert, theur declarations are taken 
separately, ont of each other's presence; and otherwise they 
cannot, in the ordinary case at least, appear as witQesses on the 
trial.— (See Procf^ secti Criminal, how witnesses examined.-*^ 
Perjunfy 4*^.)-— Neither the accused^ nor any one for him, need 
be (nor ought to be) admitted to these proceedings ; nor can 
lie demand as of right a copy, ot even a perusal of the declara* 
lions ; and though the magistrate may, and certainly will ati* 
tend to his suggestions in calling witnesses, as little is there 
any allowance, at this period, of the citation of witnesses by 
process at the prisoner's instance, or on his behalf. All pre^- 
cognitions must be taken before the raising, or at least before 
execution of the Ubel/ 

The declarations of witnesses in a precognition can never 
be used in any shape against those witnesses ; and, indeed, 
they may call for them if they please, and see them cancelled 
before they give their evidence in the trial. If, from what 
a person under examination as a witness in the precognition 
shall say, it shall appear that he was concerned in a nearer 
capacity, so as to make it proper that he should undergo a 
trial, the proper course is to cancel hb declaration as aptness, 
and examine him anew as a party, after putting him on his 
guard as to the different and more delicate situation in which 
he b now to be placed««' 

When any person is wounded, physicians and surgeons 
ought to be immediately ordered to inspect the wound, and 
report its cause, nature, lind probable consequences. If danger 
be apprehended from the wound, the declaration of the wound* 
ed person must be taken before credible witnesses, called to 
bear the declaration, and to be witnesses both of its being 
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ffead over to him, tod of his signing it, if he shall be able 10 

When a dead body is found with the appearance of violence 
upon it ; or, when any person dies, and is suspected to have 
died by violence, the dead body mast be opened, and also the 
head, and a report made of the cause of the death by physi- 
cians and surgeons, by a warrant for that purpose.* 

When the dead body of a new born child is foundj thl^ 
usual experiment of dropping the lungs in water ought to be 
tried, to know if it has breathed (though the floating of tl» 
lungs is less conclusive of the cbild having breathed than was 
at one time supposed. — See Hume, L 288 ; and Burnett, Ap- 
pendix, 24). The condition of the body of the child must 
also be inspected, to see whether it be to the full time; and 
whether any, and what marks of violence appear on the bodyj 

The body of a woman suspected of having brought forth « 
child must be examined by skilful persons^ by a warrant for 
that purposed 

When a murder Ik committed^ as soon as it comes to the 
knowledge of the judge, be and the clerk (If that person caa 
be procured in sufficient time) ought imipediately to repair to 
the spot where it is said to have been committed, and to take 
a precognition of what appears at that place, as of the marki 
or impressions of feet upon the ground, the bloody or other 
paniculars, which may appear there, and of the whole Other 
circumstances which may ascertain the crime^ and point out 
the guilty person.s 

When a person is suspected to hdve wounded or killed 
another, hb person, house, and repositories, ought to be care^^ 
folly searched for bloody clothes, and for sword,or other weapon^ 
by which the wound may have been given ^ and the condition of 
the things so found ought to be as specially and particularly 
described, as the nature of them will admits by the declarations 
of the witnesses present ; and to be ascertained, where that 
can be done, by labels affixed thereto^ with a writing thei'eon^ 
relative to the declarations of the delinquent or witnesses, sub- 
scribed by them and the judge. The same rule ought to be 
observed as to other crimes \ and the pieces of writings instru<A 
ments of committing the delict, stolen goods, &c. so fpund, to 
be marked as above directed.^ When the articles are papers^ 
e. g* forged notes, it is usual to transmit them, along with the 
precognition^ properly marked, so as to be identified, to the 
agent for the Crown. This is also sometimes done with small 
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articles of otlier descriptions. Larger articles, e. g, gansw Scti 
are' generally allowed to remain in the custody of the inferior 
court which took the precognitiOa, till direaions are received 
with regard to them from the agent for the Crown. 

The criminal act ought to be as distinctly specified as pos^ 
sible. 1. The manner of it should be described as particularly 
as can be done. For example, in the case of robbery, the 
detail of the mode of committing the crime ought to be given, 
the things taken from the person assaulted ought to be describe 
ed, and rhenM>de in which they were taken, whether by actual 
violence or by presenting a pistol, or the like ; and, in short, all 
that potssed on the occasion.' And in more complex crimes, 
as bribery, a very circumstantiate account of the facts is ne^ 
cessary.^ In some cases, however, as fire-raising, certain cases 
%ff murder, &c. it is sometimes not possible to learn much of 
the detail of the ofFence.s When there is a wound, the part 
of the body, and other particulars of the wound, ought to be 
described. 2. The time and place of the ofi^ence ought to be 
described as distinctly as possible. The place is extremely 
maiterial. It ought to be distinctly described by its parish and 
connty, and by any other particulars which may serve to mark 
it ; as by reference to some well known object, as/at such a 
bridge, or about half a mile from such a church, upon the 
road leading from that church to such a place, or the like* 
If the parish be doubtful, the parishes among which the doubt 
Hes, and any circumstances which render one of them more 
probable than the rest, ought to be mentioned. In some cases, 
as forgery, inlcendiary letters, &c« it is impossible to attain very 
great precision as to the place.^ The time of the offence, too,' 
and of the circumstances connected with it, ought to be as dis-^ 
tinctly ascertained, by a competent number of witnesses, as caa 
tie accomplished.s 

Care ought to be taken to design the delinquent, witnesses,. 
imd party injured, by the place of abode, parish, and shire, of 
eacb; and not to design any person in general, in such a 
fiace^ bttt^his particular occupation ought to be expressed ; and, 
if he csnttot be designed in that way, at least he ought to be 
designed as son to such a one.<s It is a flaw in the indictment 
if it be materi^ly wrong in either the name or designation of 
the accused } or if it give a general or equivocal description of 
Iiim. When a persoa has assumed various names, as many of 
those as can be learned ought to be furnished.7 If nearly the 

. ' Sec Hume, ii 184^-^ ^ Ibid. 185. 3 See ibkl, 186, 
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same accaraqr be not obsenred in the name and designation of 
a witness', he may be objected to upon the trial, and will be' set 
aside ; which may often defeat the ends of Justice.* 

The age of the witness ought to be taken down. When 
the precognition is taken in one county^ and any of the wit- . 
nesses reside in another, this ought to be distinctly mentioned.* 
When, between the time of sending up the precognition to 
the agent for the Crown at Edinburgh, or the time of serving 
the indictment, and the time of the circuit, any of the wit* 
nesses change their place of residence, notice of this ought to 
be immediately transmitted to the agent for the Crown.j 

Where matter of doubt occurs in the course of any pre« 
cognition, a copy of the precognition, so far as taken, with the 
matter of doubt, ought to be transmitted to the agent for the 
Crown at Edinburgh, to be advised by the Kin^s counsel 4 
This is the course advbed for sheriffs ; but when such a thing 
threatens to occur before a justice of peace, it seems, usually, 
the proper course to allow the whole matter to go to the sheriff^ 
that he may finish the precognition. 

In taking a precognition, the magistrate ought to have con- 
tinually in view, that one great use of it is to enable the counsel 
for the Crown to draw the indictment with sufficient fulness 
and accuracy. 

When the precognhion is finished, if there be ground of 
suspicion against the accused, he is committed for trial. 

The preparatory investigations being completed by the steps 
wUch have now hee^ detailed, the declarations and the rest of 
the precognition ought to be transmitted to the agent for the 
Cipwn at 'Edinburgh, that the case may be tried by- the Su-s 
preme Court at Edinburgh, or on its circuits, if proper for 
trial before that court* 

It was provided by an act of Parliament passed about a century 
ago, that informations for trying crimes at the circuits should 
be by presentments to be made by the justices, or by sheriffsn 
&c. at certain prescribed times.^ Eut Mr Hume mentions^ 
that the conducting of precognitions has usually been allowed 
to fall into the hands of the sheriff, who generally has the 
offender in custody, or under bail, and the whole precognition 
finished and transmitted to the King's counsel, before the 
tjme appointed by statute for making regular presentment.^ 
And it is understood that, when a justice does finish a precog** 

I ' i .1 till "I i n I mm i.iii I II I ■»<— ^ i^mmA— n I 11 ■ I.I I I ■ I ,.^ 
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5 8 Anoe, c. 16. sect. 4. For the form of an information and presehtmenjt 
v?ith the deliverance upon It, see HumCi ii« 621«*>9. 
♦ Hume, ii. 26. 
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nition, he Immediately transmits it to the agent for th< Cfown^ 
without getting regular presentment made at all. 

The declarations, precognition. See. ought to be written iti a 
distinct hand, to prevent mistakes) especially in proper names 
and names of places.t 

All letters or communications^ in relation to delinquents^ 
ought to be sent directed to the agent for the Crown at £din<* 
burgh.* 

See Commitment for trial — Bail-^Liheratton. 

ARRESTMENT and FURTHCOMING. 

This is a diligence by which the law conveys a moveable 
claim from the person in right of it to his creditor. It consists 
of two parts^ Arrestment and Furthcoming. 

1. ARUESTMfiNr. 

Arrestmeilt is the command of a judge, by which he who 
!s debtor in a moveable obligation to the arrester's debtor^ ^ 
whether to pay a debt, or to deliver a subject belonging to the 
arrestor's debtor, is forbidden to make payment of his debt, 
or to perform his obli^tion, till the debt due to the arrester 
be paid or secured.^ The arrester^s debtor is usually called the 
common debtor : He in whose hands the diligence* is used, 
the arrestee.^ The warrants from inferior Courts for arrest-^ 
ihg are commonly called precepts. These precepts cannot be 
executed against the arrestee beyond the inferior judge's ter« 
ritory.' 

Arrestment may be obtained on the creditor instituting an 
action before the judge for his debt, which is called an arrest* 
ment on the dependence,^ and may be obtained summarily 
upon production of the libelled summons.' It appears that 
justices may thus authorise arrestment on the dependence of 
actions brought before them, not under the small debt act \ 
(See Justices^ sect. Paniculars not in commission); but it 
seems very questionable how far arrestment on the depend* 
ence can proceed upon actions brought under the small debt 
act, as that act only specially authorises arrestment on decree $ 
and, although such arrestments are used in some counties, it 
is understood not to be the general practice, and^ in panicularf 
it is not the practice in the county of Edinburgh. Arrest-> 
roent is also obtained from justices upon decrees pronounce4 
by them, either ubder the small debt act or otherwbe. Re- 
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gistration of written obligations by consent, in order to found 
constructive decree, is allowed in certain courts, but seems 
not competent before justices^ as they have no proper civil ju* 
risdiction. 

1* On 'Bohai grounds* 

Arrestment may be used on any debt in which the debtor 
is personally bound. It cannot, in the common case, proceed 
on a debt of which the term of payment is not yet come ; but 
it mav, if the debtor be declining in his circumstances, and 
squandering his funds, or if other creditors be carrying them 
off by diligence/ 

It cannot proceed where the object of the action is to obr 
tain specific performance of a fact«^ 

2. In whose hands. 

The precept for arrestment is commonly in general terms to 
arrest all sums due to the common debtor ; and the arrestment 
is laid in the like general terms, in the hands of any person 
whom the party pleases ; so that it becomes a question for the 
judge afterwards what shall be its effects 

The arrestment must be used in the hands of a person who 
is accountable directly to the common debtor. For instance, 
A being indebted toB, B being indebed to C, and C wishing 
to attach the debt due by A to B, he cannot attach money of 
A in the hands of A's factor, by arrestment in the factor^s 
hands, because that person b debtor to A, not to B.^ The only 
exception is in the case of a corporate body. Arrestment may 
be used in the hands of their treasurer or directors, or other 
proper officers, for a debt due by the corporate body to thp 
common debtor.^ 

Arrestrnent cannot he used effectually in the hands of the 
common debtor himself, nor in the hands of any person having 
the naked custody, who is truly possessing for the debtor. 
Thusj^ furniture cannot be arrested in the hands of the common 
debtor^s servant, iiQr the chest of the common debtor, he being 
a servant^ in the hands of his master.. Poinding is the proper 
diligence. 

S. Against what* 
All moveable goods bebnging to the common debtor, in the 

> Ersk. ui. 6, 10. > Ibid. 

< Moirhead and M<Michael against MiUer, Diet. L 57. ^ Keir againat 
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'possession of third parties, may He arrested ; and all moveabfe 
debts due to him, whether pure or conditional, and the arrears 
of rent, or interest from heritable subjects, and every claim 
competent upon moveables' ; and, now, debts by bonds bearing 
interest, or having clauses of infeftment, if no infeftment have 
been taken on thems. 

It is not necessary that the arrestee be immediate debtor to 
the common debtor in a liquid sum. It is sufficient that the 
arrestee have become accountable. For example, if the com* 
mon debtor be partner of a company, even though their funds 
be vested in heritable property, his creditor may arrest his; 
share in the company's hands. ' 

The debt against which arrestment is used must be an ex* 
isting debt. It is not necessary, however, that it be immedU 
ately exigible. For instance, arrestment may be used to-day 
against a bond not due for six months, though execution by 
furthcoming musi of course be delayed.^ In like manner, ar-i 
restment in the hands of an employer affects the whole siiit^ 
due to the tradesman for work in progress, though payable 
by instalments. 

In debts which carry a yearly profit, the rent, interest, op 
profit of the past terms and of the current term only, can be 
arrested, (not the current year^ unless the payment be annual). 
The rest is accounted future debt.^ For instance, arrestment 
used before Whitsunday in the hands of a tenant, by the 
landlord's creditor, attaches the rent payable at Whitsunday \ 
but it attaches the rent legally due for the half year's possession 
till Whitsunday, though, by theagreement of parties, not pay- 
able tiU a subsequent period.^ Where the principal obligation 
giving rise to the annual profits is arrestable and arrested, it 
and all future profits are carried.^ 

Sums destined by the granter for a special purpose cannot^ 
by any diligence, be inverted from that purpose.^ 

Alimentary claims are not arrestable where the claim i$ 
purely of thai kind, and bestowed for necessary aliment, as in 
the case of paupers, or persons receiving an allowance from 
any charitable institution. The alimentary provisions to the 
widows and children of ministers are not arrestable.^ The pay 

» Erskine, iii. 6. 6. * 1661, c 51. 
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oF officers and soldiers is not arrestable. An alimentary clainiy 
in general, given by tbe donor, specially as such, and not more 
than necessary, is not arrestable ; tbe surplus is. Salaries seem 
arrestable, at least salvo jure compeientia^ Minister's stipends 
are arrestable.* Servants wages are arrestable, except probably 
as far as indispensibly necessary to keep them in a condi-* 
tion to perform their service.^ 

Debts due by bill cannot be arrested in the hands of the 
acceptor, so w^ to prevent the common debtor (who was drawer 
and payee of the bill, or who was holder^ at the time, of a bill 
drawn by a third party) from efiectually indorsing them bona 
fde to another for value in the course of trade. But if the 
common debtor continue in right of the bill till furthcoming 
be raised, the arrestment is effectual.^ Bills cannot be arrest^ 
ed in the hands of a person to whom they have been indorsed 
Uy the conmion debtor for a special purpose.' 

No personal right to lands- can be affected by arrestment ; 
nor debts which are heritable, as bearing a tract of future time, 
for instance a bond of annuity, but the arrears and current 
profit of these may \ nor debts which, though originally simply 
moveable, have become real by the superinductioa of an lieri« 
table security.4 

4. Loosing, 
Arrestment may, on the common debtor's application, be 
loosed, upon his finding caution (in the books of the inferior 
court granting arrestment ^) to pay to the arrester the sum 
arrested, or the amount of the debt on which arrestment is 
used, if that be less, on his being legally ordained to ^o so i 
wherever there is not either a formal decree, or a decree by 
registration (which last is not competent before the justices). 
Even where there is decree, the arrestment piay be loosed, on 
caution, if the term of payment have not come, or the condi* 
tion have not existed^ ^ if the obligation be an illiquid mutual 
contract, though registered^ ; or it may be loosed by the Court 
of Session, if they suspend the decree.' 
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5. Bread. 

If the arrestee pay or deliyer the sum or subject arrested to 
t^e cooimQn debtor, he is liable to pay the d4Qi9g^s which hav^ 
arisen fro^ his 4oiQg soj with e3(peQce$.' 

6. Death. 

On the death of the arrestee^ the arrestmenti as far as pro-t 
hibitory, falls, so that his heir may pay, unless \m be also pro* 
perly interpelled ; but it subsists to the effect of supporting 
^n action of furthcoming, while the subjecit remains in th^ 
hands of the heir, or of giving a preference to the arrester 
over arrestment in the bands of the heir. On the death of 
the common debtor^ the arrestment still subsbts, and gives to 
|the arrester a preference over another creditor qsing confirma* 
tion as execittor creditor. On the death of the ^rrestevy k 
f ubsists^ to ^11 effects, in favour of his heir«^ 

II. Furthcoming. 

To make the arrestment effectual, the arrester must fqilpw 
it up with am action of fqrtbcoming, calling the arrestee an4 
the common debtor, concluding to have the debt arrested paid 
to him, or to have the subject arreste4 sold, and the price de- 
livered to him.^ 

Furthcoming is competent before the court froin whigh the 
arrestment proceeded ; and, therefore, furthcoipings upon ar- 
restments used on actions before justices not uuder the small 
debt act, seem competent before the justices -, and furthcom* 
ings upon arrestments, used under the small debt act, are of 
daily occurrence in the sipall debt court. Furthcoming is abo 
competent before any inferior co\xt% \o whose jurisdiction 
the arrestee is amenable, in so far as that court has civil juris- 
diction, although the arrestinent did not pro(:eed from it/ And, 
therefore, it appears, that furthcomings are competent before 
justices under the small debt apt, though proceeding upon ar- 
restments from other cotirts ; but pot otherwise than under the 
soiall debt act, as justices have no proper civil jurisdiction in« 
dependently of that act, except in certain special cases. (See 
JusttccSi sect. Particulars not in Commission.) 

1. What the pursuer must establish* 
1. The pursuer must establish the debt due to himself by 

I Grant against Hili, 27th Feb. 1792. * Ersk. iii. 6, U. 

9 £rsk. iiU 0, 5f -^Cell's CommenUries, 3d l&4it« |. p. 34}, 
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Ae coounon debtor, and, ascertun its precise extent, as he can 
be no farther entitled to the subject arrested. This is held 
to be admitted, if not controverted by the common debtor. It 
is for this reason that the common debtor is made a party to 
the action.! The arrestee may, in this action, object any 
nullity in the arrestment ; but no person, except the commoa 
debtor, can plead that the debt of the common debtor to the 
arrester is paid.* 2. The pursuer must shew that a debt is 
due by the arrestee to the common debtor. If the debt was 
constituted by writing, the pursuer may recover the ground 
of it, by incident diligence, from the common debtor, or other 
possessor, otherwise he must refer it to the oath of the arrestee 
(which oath will not affect the' common debtor in any action 
which he may afterwards bring). All defences against the 
common debtor may be used against the arrester i so that» 
though the debt was constituted by writing, the arrestee may 
refer the defence to the common debtor's oath.' 

2. Terms of decree* 

Where the subject arrested is a sum of money, it is by the 
decree of furthcoming directed to be paid to the arrester, to-^ 
wards satisfying his debt. Where it is a certain corpus^ or 
consists in goods, the decree ordains it to be put up to public 
sale, and the price to be delivered to the arrester. This sen- 
tence establishes in the pursuer a full right in the subject ar« 
rested, and excludes poinding by other creditors.^ 

Where the debt on which arrestment is used is a future cer^ 
tain debt, the intervening interest is discounted. Where that 
debt is xontingent, the pursuer can ask nothing more than coo- 
(i^niition or caution to pay, if his debt shall become due.^ 

ASSIGNATION* 

Ah assignation (questions with regard to which may occur 
before justices in the exercise of their civil jurisdiction) is a 
written deed of conveyance, by the proprietor to another, of 
any moveable subject or right, either a debt, or a moveable 
corpus. Thegranter is called the cedent \ the person in whose 
favour the grant is made is called the assignee. It is now held 
that any creditor may assign his right,^ under certain excep* 
tions which can hardly occur before justices of peace. 

I. How ASSIGNATION COMPLETED. 

No conveyance can be effectual to the grantee, unless the 
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detd of conveyance be delivered to him.^ In a question with 
the cedent, however, it is not necessary that the documents of 
debt have been delivered. Assignations of debts, as bpnds^ 
are completed by intimation by the assignee to the debtor ; 
assignations of moveable goods, by an instrument of posses- 
sion.* 

To make the assignation effectual against others' than the 
cedent, there must be intimation to the debtor, or something 
equivalent. Thus a person who has obtained a second assign 
nation, giving intimation before the first assignee, is prefer- 
able $ and an assignee cannot plead -compensation upon the 
debt assigned, if the concourse ceased before intimation ; and 
an assignee is excluded if, before intimation, a creditor of the 
deceased cedent have used confirmation.' 

The intimation should strictly be a notification in the per- 
sonal presence of the debtor by some public officer, as a no- 
tary. Such intimation may be proved by tlie writ or oath of 
the debtor.* Formal notification will be dispensed with if it 
be proved that the transference was intimated to the debtor, 
otherwise ; as, that an action was brought by the assignee, or 
that he gave a charge on letters of horning, or that the con- 
veyance was produced by him in a process to which the debtor 
was a party ; or that citation was given by him on a diligence ; 
or that the debtor had, by a missive or other proper writing; 
on seeing the conveyance, promised to pay ; or that the assig- 
nee had had possession, as by payment of the interest or part 
of the principal.^ Indeed, the most formal intimation is dis« 
regarded where possession has not followed, e. g. where the 
fis&igtiee has allowed the cedent to draw the fruits ; for all 
rights of moveable subjects which are granted retenia posses* 
sionc (where the granter continues to hold the possession) are 
presumed to be collusive for the granter's own behoof, and on- 
ly intended as a cover against just creditors.^ The debtor's 
privitte knowledge is not sufficient, even in a question with the 
cedent.^ Intimation is not required if it would be superflu* 
cus ; as, if the assignation be to the debtor himself, or if it be 
granted with his consent and he sign as consenter, or if it 
make part of a deed to which the debtor is a party.s Some 
kindff'Of assignation require no intimation ^ as indorsations of 
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bills of exchange ; transmiitions of bank notes, or bank bills i 
which pass like cashr< 

Where there are many obligants, whether joint debtors, or 
principals and cautioners, intimation to one completes the con« 
veyance ; ,but as such intimation to one does not interpel the 
others from paying, it is prudent to intimate to all of thent. 
In debts due by a corporation or trading company, intimation 
to the managers or principal office bearers is sufficient.' 

11. Assignee's right. 

Assignations carry to the assignee the whole rights in the 
cedent) which corroborate the right conreyed, and all dili- 
gences, though not specified.3 

As all exceptions competent to a debtor may be proved by 
the oath of the creditor, a debt assigned may be extinguished 
by the oath of the cedent, before intimation ; because till in- 
timation the cedent continues <:rcditor. But no exception of 
compensation, or even payment, when it is to be proved by 
the oath of the cedent, can affect the assignee after intimation.^ 
The cedent's 'oath, however, is effectual agdinst the assignee 
after intimation, if the subject be rendered ////^/oz^s before inti- 
mation, as by ah action of reduction brought by the debtor 
against the cedent, $ or if the assignee act in the cedent's name. 
The debtor may refer to the assignee's oath whether the assig- 
nation was gratuitous (granted without a valuable consideration), 
or in trust tor the cedent ; and if the assignee admit either of 
those, the cedent's oath will prove against him.^ 

All defences competent against the original creditor, which 
can be proved otherwise than by his oath, are equally compe- 
tent against an onerous assignee ^^ and this holds, (except in 
the case of purchasers of moveables, and of onerous indorsees 
of bills) though the defence should be founded on the cedent's 
fraud.8 The same holds of defences against intermediate 'as« 
signees. ' 

BAIL. 

A CRIMINAL comi;nitted for trial, or about to be so com- 
mitted, is in certain cases entitled to be liberated on bail. This 
was part of our old law, but was new modelled and put upon 
its present footing by the Liberation Act, 1701, c. 6. 



> Ersk. iii. 5, 6. * Ibid. 5. ^ Ibid. 8« 4 ibid. 9, 
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L When admissibli. 

1. ]n what crimes. 

The prisoner can insist to be liberated on bail in those 
crimes only of which the punishment cannot reach his life«^ 
If the crime may be capital* though not usually prosecuted 
to that extent, the judge ought to refuse bail. Nor can th^ 
prisoner insist that the prosecutor shall declare whether he 
means to prosecute capitally.^ Under each crime in this sum- 
mary it is mentioned whether it be capital. The supreme 
qriminal court, in certain ext;r^ordinary circumstances* take 
bail in capital cases ^^ but accoirding to practice the supreme 
court alone.3 WHere the quality of the crime is uncertain,, 
from the uncertain issue of the d^e4 done, for instance* a dan* 
gerotts wound, the prisoner is not entitled to bail till the 
chance of the crime being capital be ^ sui end.^ To authorize 
refusal of bail, the crime must be sych for which instant sea« 
tence of death may he given : and it is not sufficient that convip- 
tion in the trial may in a certain farther event be the ground 
of inflicting death, as io the case of a celebrator of clandestine 
marriage, who may be banish^ (l\e. l^ingdom^ ui^d^ the pai^ 
of death, in case he return.^ 

There is an exception introduced by special statutes ta the 
doctrine of refusing bail, if the charge Q^^y possibly be capital. 
If any person passing with prohibi^^. oi^ uncustomed goods, 
and armed with offensive weapons,^ hiiider any officer of the 
customs ot excise, who, in executioA of his duty, offers to 
search for or seize any prohibited or uncustomed goods,, fron^ 
any person passing with such goods,, and armed as aforesaid^ 
by beating the officers, or other pei:sons acting in their assist^ 
. ance, it is declared to be lawful for all oj^cers of his Majesty's 
, customs or excise, and all persons by th^m galled to theii: as* 
sistance^.who are so resisted, to oppose force to force, and by 
the same methods that are violently used against them, and 
by which their lives are endangered, to defend themselves, and 
execute the duty of their office ; and, if any persons so resist- 
ipg the officers, or their assistants, be wounded or killed,, all 
justices of peace before whom such o£5,cers and other person^ 
acting in their assistance, may be brought, on account o^ swgh 
wounding or killing, are required to admit such person to bail.^ 
The officer must, however, remain in gaol till a precognition be 



> Hume, ii. 8€r-7. ^ Ibid. 88. 3 Burnett^ 334% 

4 Huinei ii. 88. 5 Ibid* 87. « 9 Geo. lU c. 35, sect, 35* 
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talcet), firom wbich it tfiay appear, whether the fact charged be 
socfa as falls under the intendoient of this law.> In like man* 
tier, if any vessel liable to seizure or examination under the 
revenue laws, do not bring to on certain signals by a vessel of 
the navy or revenue (see Excise and Cttst&mSj sect. Seizure) ; 
dnd if, in consequence of her being fired at, any person is 
wounded or killed, the officer, or those concerned, on being 
prosecuted or << brought before any justice for the same/' is 
to be admitted to bail.i 

The crime must in the ordinary case be Judged of by the 
warrant ; but if an offence which, from the narrative of the libel^ 
is merely a petty delict, should be magnified into a capital of« 
fence in the charge, and concluded against as such, the supreme 
criminal court, upon complaint being made to them, would 
grant relief; and it would appear that an inferior judge can 
controul his fiscal in such a case, if he shall convert a mere 
trespass into a robbery, or magnify a common assault into a 
hamesucken. Where it is a nice and critical question, or seems 
only fit for deliberate discussion upon trial, whether the crime 
be capital or not, the charge must be taken in the meantime a$ 
written in the commitment*} 

9. Iri *aohat sttuationti 

The ptovisioiis with regard to bail apply only to full com^ 
imtment for trial ; not to commitment for examination. But 
in cases of petty crime, the accused is often indulged with 
bail during the precognitioni4 These provisions do not apply^ 
unless the person be a prisonisr in custody for trial. The bail 
may be applied for by *< the prisoner, or p^^on ordered tof be 
<< imprisoned ;" that is, it may be applied for equally before as 
after imprisonment, so as to obtain a discharge of the warrant 
of commitment if not yet executed.^ 

Some think that one who has forfeited his bail is not entitled 
to new bail on being again apprehended for the same crime.o 
This seems the case where the bail has been forfeited in a 
court which outlaws for non-appearance' : But when it is for- 
feited in a court which does not 6utlaw (which is the case with 
justices of the peace), it Ms moire doubtful $ and perhaps the 
safer course in the latter case is to admit to bail again. 

It has been held that the privilege of bauil does not expire 
at the commencement of the trial, but continues after it, until 

» Htime, li. 90. 

* 24 Geo. 111. S. 2, c. 47, sect. S3..^t Geo. III. S. 2, c* 6(>, sect. 38, 

9 Home, ii. 89. 4 Hume, U. 78. % Ibid^ 91. « 3arnett^ S&l. 

> Hume, li. S6^ 



such timtf ds the accused h remitted to ^ j/ijrji m.coorts whSclt 
proceed with juries : after which it would not b^ safe to have 
a rule of admitting to bail ; though^^it^may still be done, with 
the consent of the prosecutoif, ,ajn^ ijpder such a pensJty as 
^he court think proper; the^lii^itatkyis of the statute not 
iipplying to this case.' It is u^id<erstoctdfthat, in practice^ bail 
is allowed^ under the lirpi^i^s of the act| during tria] foi^ 
petty offences before .an:infeijor cour)t without a jury. In such 
cases, bail to appear at all diets of courl, seems to subsist till 
the fiatit issoe of the <:as^ ..." 

II. 'WwiT INCUMBENT QN C|lTMINAt# 

' , I. To apply. 
t The application for bail ought tp be by a writtcfn petition!^ 
along with which it is proper (though not necessary, by way. 
of form, if the magistrate know about the commitment other-' 
wise) to produce the prisoner's copy of the warrant of conw 
mitment.« The magistrate ought to call for it if he wish it« 
The petition i>ug^t to be signed by the prisoner himself, ot 
by some person by his authority ;, and ought regularly to.bjgf 
dated, or at least a marking made on it, to ascertain when it 
was presented.3 The* afpplicatioiT may be made not only to 
tht ^y^i^§t^t^^T of the warrant of commitm^t, 4}ut aboto 
the <*. Commissioners of Justiciary, jjr<«her judge cowipe/^i/ 
f^ for cognition of the crime/' So^lyif, fo^ instance, a sheriff 
may, in x\m way, if competent to try the crime, release a 
person committed on warrant of a justice of peace^ or even, ii^ 
many caseSj of a Lord of Justiciary.^ . 

2. Tojndbail .' 
When the judge, in the manner to be immediately men^ 
tinned, finds the crixtie bailable, the applicant must find bail 
accordingly. The bail found is that the applicant shall appear 
and answer to any libel for the offence charged, which shall 
be raised against him within six months. These are computed 
from the date of the bond.s The six months allowed are 
usually sufficient to enable the prosecutor to prepare the 
case for trial j and Mr Hume has not observed that the Court 
of Justiciary, in any instance, have ever put the prisoner to a 
renewal of his bail for a farther term, on expiration of the first.^ 
When the caution is found in the ordinary terms of <^ answer-i 
' — -- — ^-^— ^ — »■ 

* Fame, ii. 92—3* • * Ibid. 91—2. 3 Burnett, 341, 
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<* mg to any Ift'd," it is held as ap^cable only to ike 6rst diet 
of appearance. If the caution do not extend to the prisoner's 
appearance ** at all diets of court in such action," (the requiring 
of which before trial the act seems not to warrant) he imust 
find caution of new, if the trial be delayed on being broitgha 
iotoa)iirt^ - 

The maximum of bail fixed by the liberation act having be.* 
come too smalU' in consequence of the fall in the value of taom 
ney, it is by a later act fixed at L.1200 sterling for a nobleman % 
L.600 sterling for a landed gentleman ; L.SOQ sterling for an j 
other gentleman^ burgess, or householder ; and L.60 sterling 
for any inferior person^^ The bail required is fixed at tht dis4 
cretion of the judge at any sum not exceeding those, i The 
Judges of the Court of Justichu'y may, on ap>pdtcatioa of tbe 
Lord Advoqite, extend the bail in a charge of sedition to an 
amount which they may think sufficient for ensuring attend* 

There are several offences against the revenue laws.in winch 
the accused, when .brought before a justice, must eater into a 
recognizance, himself in L.20Q, and two sureties in L.103 
each ;♦ but 4t is unnecessary to enter into the detatl«» it Before 
the accused is commuted for trials so as to be entitled to ba^, 
the revenue officer who prosecutes will {nroduce the acta. (See 
Escise and Customs*) 

For the amount of bail, during trial, see sect» ^In What 
Situations. 

> 
IIL What iNcuMfeENT on the Magistratb, 

The nnagistrate must, within 24 hours after ttie^ petitioti 
comes into his hands, cognosce whether the crime be bailable, 
and what the amount of the bail shall be, the rules for which 
have just been mentioned (sect. To find bail). .The cognition 
is only to the finding of bail,; and has no etfect on the subset 
jquent disposal of the case upon a trial. .v 

. It has been found by the Court of Session thai, if a person 
be committed for trial on a charge of sedition, at such, a disi* 
tance from Edinburgh that it cannot be known within the sta« 
tutory period of 24? hours, whether the Lord Advocate means 
to aj^ly to the Court of Justiciary for an extension of bail, the 
judge may defer giving a deliverapce on the petition for bail^ 
till there be time to correspond with the ^gent for the Crowa 



-' Hume, iL 92. * 39 Gto, UI. c 49. 3 ibid, 
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tt Edinburgh.* On that occasion^ hoWeTer, thd Coort were a 
good deal divided ; the case was appealed ; and^ after consi* 
derable doubts having been expressed with regard to it in the 
House of Lords, it was remitted (9th June 1 Ali) td the Court 
of Session, for farther inquiry as to the tf ue date of the pre-* 
sentroent of the petition for bail, and to do farther in the 
cause as to the Court shall seem meet.^ 

Sufficient bail being found by the applicfant in terms of the 
deliverance on his petition, the magistrate is bound immediate-- 
ly to liberate him. The sufficiency of the bail is judged of 
by the magistrate's clerk of court in the first instance ; if that 
person reject the cautioner as insufficient, and instruments be 
taken thereupon, and the prisoner again make application to 
the magistrate, in terms of the statute, for his immediate 
liberation, the magistrate himself must judge of ii.^ 

It is understood that in practice those two parts of the 013'* 
gistrate's duty are usually performed in one warrant (on the 
prisoner's first application), finding the crime bailable, modify- 
ing the amount^ and ordering his liberation on his finding 
sufficient bml to that amount. 

No time is fixed by the statute for determining on the suf* 
jBciency of the bail ; the patty oppressed in this respect has 
action against the magistrate at common law. 

The caution found is of course applicable only to the com* 
mitment stated in the petition^ and does not prevent the pri. 
soner being detained in gaol upon a separate warrant for any 
other offence. 

If the magistrate fail in any of the points no^ mentioned | 
if he do not give a deliverance on the application within 24 
hours } if he exact too high bail } if he refuse to grant wati*- 
rant to liberate the prisoner on instrument being taken of the 
clerk having sustained the cautioner as sufficient ; or if he re« 
ject a sufficient cautioner^ on the clerk having also rejected 
him, and refuse to liberate the prisoner; — he incurs the penal- 
ties of wrongous imprisonment^ (mentioned under Commit'^ 
mentj. 

tVi CttlMlNAt Ot otHfeR tktrtS OP UNITED KrNGDCSI* 

If any person be apprehended in one part of the united 
kingdom for an offence committed, or charged to have been 
committed, in either of the other parts, under warrant indorsed 
according to 13 George HI. c. 31, or 44 George III. c. 92, 

'« '■ I I " ■! I I .1 ... I .. M l 1 1 ■ 

> Andrew against Murdoch, 20th June 1806.— Burnett, 347f 
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(see Arresf, $ect. In another part of united kingddm)^ such 
person must be taken before thejudge or justice who indorsed 
the warrant, or some other justice or justices of the county 
or place; where it was ii;idorsed$ and if the offence be bail* 
able, and the pfiender be ready to find bail according to th^ 
exigence of tb^ warrant, the judge or justice who indorsed 
the warrant, or before whom the offender is brought, may 
proceed with the offender^ and take bail for him, as the judge 
who issued the warrant might have done -, and such judge 
mast take the bail-bond in duplicate, and mus.t deUver pne 
copy to the person apprehending the offender, who is to cause' 
it to be delivered to the clerk of the crown, or clerk of the 
peace, or other proper officer for receiving it belonging to the 
, court in which, by the bail-bond, the offender is bound to ap- 
pear ; and the judge taking bail must transmit the other du* 
plicate to the Court of Exchequer of that part of the united 
kingdom in which bail was taken: and the court in which 
the person so bound to appear forfeits his ball-bond, must 
transmit a certificate, testifying the forfeiture, under the seal 
of court, or under the hand and seal of one of the judges or 
justices of the same, to the Court of Exchequer of that part 
of the united kingdom in which the bail was taken; and 
that Court of Exchequer must levy the sum forfeited, as upon 
a baiUbond taken and forfeited within the same part of the 
united kingdom. If such offence be not bailable, or if the 
party cannot find bail, he must be remanded to the custody of 
the person who apprehended him, to be conveyed to that part 
of the kingdom where the offence was committed, under the 
acts above cited.* 

The judge, &c. granting the original warranty miist, on the 
applicant shewing to bis satisfaction that there may be occasion 
to execute it in a different part of the united kif!gdom, write 
on the face of the warrant the words <^ not bailable," if the 
offence be not bailable^ And where such words are not 
written, the judge before whom the offender is brought^ um 
der the warrant indorsed, may admit him to bail.^ 

V. Forfeiture of bail. 
When a person who has found bail to appear before justicQSi 
of the peace fails to appear, his bail-bond is declared forfeited; 
and warrant is granted for apprehending him. Inferior judges 
cannot outlaw for non-appearance.^ 
For the assigning of a domicil, see Bail in Appendix. 
Idberatian. 
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BANKRtfPTCT. 

Sequestraiumi'-^A few points in the execution of se^u^ 
tratios of the estates of insolvent traders and manufacturers^ 
imder the bankrupt act/ are committed to justices. 

The creditor applying to the Court of Session for seques- 
tration must produce his grounds of debti or a ccipy of the ac-* 
tountt signed by him, and a deposition by him» before any 
, judge-ordinary <« or justice of the pegce," to the verhy of hii 
debti and to his belief that the debtor falls within one or other 
of the descriptions in the act, mentioninc; which.^ 

When the Court of Session appoint the first meeting of the 
creditors for choosing a factor, they grant conimission «to any 
«( resident magistrate of the burgh, or to the sheriff-depute or 
«« sfubstitflte of the county where the meeting is to be held ; or 
<< failing them, any justice of the peace of the county^ to at* 
«<tend the said first meeting of creditors, and to receive their 
« grounds of debt, with the oaths of verity tb^eon after men« 
^( tioned, and to sign the minutes of the creditors along with 
« the ptescs chosen by them/'' 

In the oath of verity, << the creditor defMrning shall specify 
«< e'eery security he h(^s for his debt, whether on the estate 
*< of the debtor or other obllgants, and shall swear that he 
« holds no other security than is mentioned in his oath.'* 
These oaths may be taken before any judge ordinary^ or jus« 
tice of the peace ; and when the creditor is out of Great Bri* 
lain and Ireland, or -is under age» or is incapable to give ant 
oathf an oath of credulity by his manager, taken in the same 
manner, is sufficient } and no fee is payable for the oath, or 
for production of the ground of ^bt| unless the debt exceed 
li.lO.* {?>tt Affidavit.) 

A person sequestrated must, when required by the trustee^ 
<< declare upon oath before the judge onlinary, or any magis« 
^ trate or justice of peace,^ whether any estate or effects have 
devolved upon him^ by succession or otherwise, after seques- 
tration.^ 

Fraudulent AtuXruD^cy.— ^Fraudulent bankruptcy^ or the 
'wilful cheating of creditors by an insolvent person, or one who 
'Conducts himself as such, whether this be done by withdraw* 
ittg his effects for his own use and behoof, or for that of 

» 6i1GeorgeIILcl37. 

* Sect. Id, 18, The atditor will ooniult ^ act for tkose <lneiiptiin< 

3 Sect. Id. 

« 8tct» 43. 9 Sect. 39. 
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bthers whom he is disposed unduly td favour^ is punishable 
by the supreme civil court) on prosecution, with concourse of 
the Lord Advocate, with infamy, and the highest arbitrary 
{)aDishment.* Justices of peace ^eem competent to prfieog* 
nosce for this crime ; but it is believed that instances of their 
doiog so have seldom, if ever, occurred.* 

BANKS FOll SAVINGS* 

In tnany |>ai^s oF the country, banks foi* receiving the say« 
ings or deposits of labourers and others have been established^ 
and have been found to be very beneficial, and to be free 
icoia certain objections attending friendly societies. 

An act of Parliament has recently been passed with the in* 
tention of encouraging them i the only enactment of which^ 
necessary to be referred to, is that which directs the fules of 
societies intending to take the benefit of the act, to be exhibit^ 
ed to the justices of the peace at the quarter sessions for theii^ 
Action.* 

BATTERY* 

BAT*rEKY peftdenfe tile, or a party in a law-siiit slaying thd 
opposite party, or wounding him to the effusion of his bloody 
or otherwise invading him in any manner for which he may be 
criminally accused, between the raising of the action and com* 
plete execution ; *or* a party being privy to such assault, &c:. 
is forbidden under the penalty of loss of his cause, upon proof 
of the invasion alone.4 This may be tried not only directly 
before the proper criminal court, but incidentally by sumimary 
complaint in the court in which the principal cause depends.5 
It has been held sufficient invasion to thrust on the breast^; 
to throw a lighted candle at the party, though no hurt was 
done' ; to run at a party with a drawn sword, though not 
touched* ; or to detain the party in custody by force.* The 



* 1096, c. 5.r-Hni«e, J. 503. 

« The effect* of notour bankroptcf (tvithout scqucstrttJotl), in tiatting down 
fhodoient preferences) and in commaoicating theJ)enefit of prior arrestmenit 
and poindings in certain cases, (1696, c 6.-54 George III. c. 137. sect, 1, 
t, 5.) do not seem to fall within the jurisdiction of justices. 

3 59 Geo, 111. c 62, sect. 2. 
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act applies to remioine scuffles/ It is understood of the first 
aggressor ; and though the party invaded wound the aggressor^ 
that does not take off the penalty.a The penalty is not in- 
curred if there was a premeditated design to provoke to the 
beating.^ The act applies though the quarrel wai not about 
the law-suit, in order to prevent evasion of the penalty by pre- 
texts.4 It is still in force.^ 

See Breach of the Peace — Injuries^ Real — Lawburraws-^ 
Suretjf of the Peace. 

BIGAMY. 

iSiGAMT'is the contracting of a second marriage during the 
subsistence of a former. It would appear that, in the ordinary 
case, both marriages must have been by regular celebration ; 
though there may be cases where this might not be necessary, 
as the contracting of marriage during the subsistence of a prior 
marriage, in which, though there had been no regular celebra- 
lion, the other spouse had enjoyed that public, decisive^ and 
invariable character, which hindered any doubt from being 
stirred upon the subject. The first marriage must be lawful 
and still subsisting. It will exculpate the accused that the first 
marriage was unlawful, or that it was dissolved by divorce 
(unless the divorce was obtained by the fraud of the accused, 
and is afterwards set aside), or that he believed on reasonable 
grounds that the first marriage was dissolved by death. It 
will not avail the accused that the second ftiarnage is vitious 
and exceptionable, e. g. incestuous, adulterous, &c. if it be 
formal and ceremonious. The second spouse and the priest 
are art and part of the crime if they knew of the subsistence 
of the former marriage. The witnesses also are art and part 
if they concealed the former marriage from the second spouse, 
or from the priest, who were ignorant of it. It may be more 
doubtful, and is undecided, whether the presence of the wit- 
nesses at the ceremony will implicate them, where all concerned 
are apprised of the true situation of things. The punishment 
is confiscation of goods, imprisonment, and infamy.^' 

Justices of peace, of course, cannot try for so high a crime; 
' — ■ ' - ■ — 

' Dorward against Dorward, 30th November 1776. 

* Slcicb against Swinton, Slat January 1673, Stair. 
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but they may perhaps have occasion to prepare the ease for a 

higher court. (See Arrest y ^c,J ^ 
See Marriage. 

BILL OF EXCHANGE*. 

It can rarely happen that action upon a bill is brought b§* 
fore the justices ; as the sum in bills is seldom within the 
amount allowed by the small debt act (under which alone it 
is competent before them), and as summary diligence is olx* 
tained as a matter of course on application to the courts conii* 
petent, which they are not. 

It is sufficient to mention in general that it is a written order 
by A upon B to pay a certain sum taD. B is commonly 
previously debtor to A. He signs the bill in token of accept- 
ance. 1) often transfers or indorses the bill to E, by writing 
on the back «< Pay to E, (signed) D."* Son^etimes E indorses 
to F, &c. Tjxe bona fide onerous bolder of the bill is not 
affected by compensation or other personal claim by the ac* 
ceptor against any of the prior indorsers. Sometimes a bill is 
used payable to A, as a. convenient voucher of debt. 

The creditor in a bill has recourse against the drawer and 
indorsers, by protesting it upon failure of the acceptor. AU 
though a bill is strictly due the very day oni which it is made 
payable, and may therefore be prqtested on t^e day after, three 
days immediately ensuing the day of payment (or two, if the 
third day be Sunday) are indulged to the creditor, by protest 
upon any of which he preserves his recourse, and which ar^ 
called the days of grace} 

Fromissory-^notes have now the same privileges as bills.^ 

It may be mentioned, that although, in the ordinary case^ 
the person acquiring the property of any subject Inmafidet and 
even for a valuable consideration, from one who has acquired 
it without the consent of the true owner, as by theft, must re» 
store it to the true owner without any compensation from him^ 
yet, in the case of bills and bank-notes, the bona fide onerous 
holder is free from any challenge on such ground.' 

See Prescription^ sect. Six Years* 



' Erek. ill. 2, 33. 

* 12 Qeo. HI. c. 72, sect. 36, made perpetaal by 23 Geo. III. c 18, sect. £5. 
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^cott and Company ajainit KUmaraock Sank, 27th February 1812. 
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BLASPHEMT. 

This crime consists in the denial of the being, attributes, or 
nature of God, or in the uttering of impious or profane things 
Ugainst God, or the authority of the Holy Scriptures. It it 
punishable arbitrarily at common law, as being highly injori* 
oils to society/ It is the duty of justices, in the case of smf 
firosB instance of this offence, to arrest for trial before a higbev 
court. {See Jrresft J^c.) 

An act of Parliament has been passed for the more efiectu4 
prevention and punishment of bl&spbemous and sedijtiQus li« 
/faels' ; but as the vigour of the common law of Scotland is 
sufficient for the punishment of all such offences, it is specis^f 
provided that the act shall not be held as in any respect alterr 
-^ ing the law of Scotland 'regarding the punishment of persopg 
convicted of composing, jH^inting, publishing, or circulating aiskj 
blasphemous or seditious libel.^ The only p^t of the act 
vhich seems to concern Scotland, is that which authorises the 
Court of Justiciary to make order for seizing copies of libels^ 
where sentence of fugitatioa for non-appearance has been, pro- 
nounced/ 

It may be mentioned that, in order to restrain the abuses 
arising from the publication of blasphemous and seditious li- 
bels, an act was passed, subjecting certain periodical publica- 
tions to the duties upon newspapers, and to cert£un regulations, 
unc!er penalties which may be imposed by justices of the peace*^ 
Sut as those regulations are minute and detailed, and as it is 
probable they will be referred to before very few justices, and 
as the act will be produced by the Lord Advocate, or the pffi« 
cers of stamps, who alone can bring prosecutions^ it seems suf;* 
ficient to have referred to it. 

See Sediiion. 

BORDER WARRANT. 

A CKEPiTOR whose debtor is domic3ed La England, and ]^ 
transiently op the borders of this country, on msJc^ing applica-^ 
tioii to the Judge Ordinary, or any justice of peace,^ of the ju~ 

■ ■ ■ I ■ ■ III II ■ ■ I -. ■ ■ ■ 

' Hum«', i. 659, 560.— -The acts 166X, c. !^), and 1695, c. \1, which pre-* 
tcribc capita: j. unUbment for certain ofieiice» of this description, were repeal- 
ed by 53 Qco. ilj. c. 160. 

» 60 Geo. III. c 8. 3 Sect. 10. 4 Sect. f. S 60 Geo. III. c. 9, 

^ Btii agaiaat KobcrtsoD, Ibth January 1676, Stair.— Potts and Huxitf,r 
?j^in&t ^liuhclsop and Robson, 20th July 1705^ Fovntf-^and Practice. 
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riidicti<m in which the debtor isi gating that the debtor is do* 
oiiciled in England^ and has no estate or effects in Scotland, 
and mentioning the amount of his debt, and on his swearing tp 
the verity of the debt» obtains warrant to commit him till h^ 
find cautionjudieio sisH (to appear personally) in any action for 
the debt to be brought in six months.' A. similar course ia 
followed, on the borders of England, with Scots debtors* 

It h^ been doubted how far this warrant is competent ia 
Scotland, at the instance of an English creditor dooaiciled hn, 
England.* 

This warrant is so analagous to a mediiath Jugm warrant, 
that it is unnecessary to enter into details ; and the proceedings 
are so similar, that it would be superfluous to give separate 
forms, as the requisite alterations are easily made. 

Ic has been thought, that as it has of late become indispensi- 
Ue in the meditaiio fiiga warrant to examine the debtor as to 
hi&yt^a before granting warrant to incarcerate, it may gene«^ 
r^lj be adviseiible in this warrant to exainine him as to his be-^ 
ing domiciled in Englandj &c. before gr^uiting waitant to in- 
carcerate. 

For arresting crioiinals on the borders, see jfrrest, secH 
Cl^iipe in another part of the United Kingdoou 

BREACH OF THE PEACE. 

• 
This term is commonly used to denote a mere brawl, or. 
laccasional <|uarrel and fighting, among persons who are assem* 
bled with no purpose pf mischief to othen. If a contest of 
this sort happen ixi such a place, or be carried so f^r as to dis*. 
turb or alarpi the neighbourhood, this is' cognizable at the in^^ 
stance of the public prosecutor, to the effect, at least, of inflict** 
ing fine and imprisonment, and exacting caution from the of- 
fenders, for their good bel^iviour for some time to come.^ It 
is provided by the general statutes with regard to the office of 
justices, that when the punishment to be in^cted by justices is 
to be a Sue only, the fact may be referred to the oath of the 
accused ; and that if the first summons be given him personal- 
)y, or, this not being the case, if § se(;on4 summons be given 
him at his dwelling-place, and he fail to appear, he shall be 
held as confessed, and fined as if he were present.^ Where the 

' Enk.L e. 19, Sl^Htrrics against Liddetdale, 7th Maieh 1755. It ii 
understood that jvstices Beidom, if ever, grant border i;varranU to -arreat thfr 
debtor's goods ; that is done by the judge ordinary* 

* Ford, 21st November 1758. > Humei i. 43i| 

♦ J617, c. a— jeai, c. 38, 
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punishment is to be imprisonment, the procedure must be ift 
the usual way. (See Process^ sect. CriinttiaL-<^Proo^ sect. 
Criminal.) A demand by the private party for damages is of* 
ten conjoined {with thb public prosecution.' (See Jusiices of 
the Pedee^-^ Damages. 

For the arresting of persons guilty of breach of the peace,, 
fee Arrest. '^Constable. 

See Siot'-^Surety of the peace-^Suretj/ for the good beta'' 
fiour. 

BREAD, &c. 
I. When there is kot an assize* 

1 Bread. 

(I.) Kinds of bread. — The justices, in their general quarteiP 
pr petty sessions^ may, from time to time, appoint which of the 
sorts of assize, or of prized loaves, and what other sorts of 
bread, and of what sons of grain, shall be allowed to be made 
and sold within their jurisdiction, or any part thereof. Assize 
loaves are those of which the size or weight varies wich the 
price of grain, the price of the loaves remaining the same, a» 
twelvepehny loaves. Prized loaves are those of which the 
price varies, the size of the loaves continuing the same, as 
quartern loaves. The order of such justices is to be entered ia 
a book, which may be inspected by the makers of bread for 
$ale, at all seasonable tim^s of the day, without fee ; and they 
are to cause a copy of it to be put up in some market or t)ther 
public town of the place, or to b^ inserted in spme public 
newspaper circulated there.^ 

The justices of peace, at any general or quarter sessions, 
may prohibit for thi'ee months (unless they see cause sooner 
%o revoke the prohibition, which they may do at any adjourn- 
ed quarter sessions, or any special sessions) the makers of bread 
for sale from making or exposing to $ale any bread finer or 
dearer than standard 'wheateh. But no such order istio take 
place tilt one kalendar nionth after the date of making it*. 
And such birder is to be ehterecl by those justices in a book, to 
be inspected by the bakers at atl seasonable hours in the day 



' It was at one time, in conseqoence of certain statutes, unlawful to bear 
fiVe-arms. ' But those statutes have long been in desuetude. (Hume, i. 439.) 
\t was never doub^d that a man might keep arms in lus house for hiti defeuce. 
But a man may use 6re-arms with such circumstances of alarm and danger as 
^hail make him guiity of a brcaqb of the peace* See Trauon, sect. Unlawfv^ 
!)" raining to Arms, &c, ' 

' * 3G«o. H1.C. il,scct.)?. 
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time, withoot fee. Aad the justices are to caase a copy of 
such order to be put up ia some market or other public town 
within the district, or cause it to be inserted in some public 
newspaper published within such district. And the bakers 
must have an opportunity, while<6uch prohibition is under con- 
sideration! of o^ering to the justices their objections against it.^ 

Bread made of the flotir of wheat which, without mixture 
or division, is the whole produce of the grain, the bran or hull 
excepted, and which weighs three-fourth parts of the wheat of 
which ij; is made, may at all times be baked and sold^ and is 
called standard wheaten bread.^ 

Justices, &c. are forbiddjen to allow the making for sale or 
selling any sorts of assiie bread (i. e. bread of which the size 
varies, the price being fixed, e, g, sixpenny loaves) made of 
the flour of wheat, other than wheaten bread, or standard 
wheaten, as just mentidned, or household bread, and loaves of 
white bread of the price of twopence or under.^ Bakers are 
allowed to sell bread made of wheat in peck, half peck, quar- 
tern, and half quartern loaves, m^de of the whole produce of 
the wheat, or with such proportions of the produce taken 
away as they may choose, at any price less than that of the 
wheaten bread of which an assize or price is set at the place. 
It is not subject to assize.** Bread may be made of wheaten 
iiour mixed with meal or flour of barley, rye, oats, buck^wheat, 
Indian corn, peas, beans, rice, or any other kind of grain, or 
with potatoes, in such proportions, and at such prices, «as the 
seller chooses. It is called mixed breud.^ it is under the 
same regulations as other breads as to marking, weight, and 
true making.^ 

For forfeiture for improper kinds of grain, proportions, &c» 
see sect. Bad Breads S^c. 

(2.) Assized and prized^ not togetket\-^l^o loaves called 
assize loaves (as just described) can be made for or exposed to 
sale in any place where loaves called prized loaves (as just de- 
scribed) are allowed to be sold at the same time ; that is, no 
threepenny and half quartern loaves, si^tpenny and quartern 
loaves, twelvepenny and half peck loaves, eighteenpenny and 
peck loaves, can be made for or exposed to sale at the same. 
time in the same place, that unwary persons may not buy the 
one kind for the other, under the penalty of from lOs. to 40s.' 

(3.) Weight* — £very peck loat of bread made for sale must 



« 13 Geo. III. c*. 6?, scct^ 8, 9. * Sect. L 

3 3 Geo. III. c. 11, icct. 3. ♦ 41 Geo. HI. U. K. c. 1», tcct U 

s 36 Geo. 111. c 22, sect. 1. • Sect. 3.— 41 Geo. III. U. K» c I2««cct. 4« 
7 3 C«o. III. c. U, «pa. 1.— 13 Ceo. JU* c. 02, 5uct. % 
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Weigh 17 lb. 6 <MB. avoirdupois; half peck^ S lb. 11 mt^i* 

quartern, 4 lb. 5^ oz. ; half quartern^ 8 lb. 2^ot.\ on pain of 
forfeiting, for each ounce wanting in any loaf, from is, to 5$. | 
and for ]ess than an ounce, from fid. to 28. 6d« } if the sanae, , 
in any city or town corporate,4>e brought before a justice, and 
weighed before him, within twenty-four hours afker being 
sold, esiposed to sale, or found in the custody of any person 
for sale, or within forty-eight hours after it has been baked,, 
though not exposed to sale ; and elsewhere than in cities, &c» 
within three da^i^ after being baked, exposed to sale, or found 
in any person's custody for sale ; unless it be made out, to the 
soti&faction of the justice, that the deficiency of weight arose 
wholly from some unavoidable accident, or was occasioned by 
some contrivance or confederacy.' Allowance musf be made 
for the gradual loss of weight of the bread by drying, according 
to the time (to be proved by the baker or other n^aker of 
bread, owner of it,) which ha^ elapsed since it was baked, at 
such rate ^ as shall be just and reasonable," not exceeding the 
proportion of six ounces to a'peck loaf.^ The extent of the 
SiUowance must generally be a question of circumstancfes. 

Every white loaf of the grice of twopence, or under, must 
weigh three parts in four of the weight of the wheaten loaf of 
the like price ; and every wheaten assize loaf, of whatev^ 
price, must weigh three parts in four of the weight of everj 
household assize loaf of the like price, on pain of forfeiting 
not exceeding 405.^ Seven standard wheaten assized loaves,, 
must weigh equal to eight wheaten assized loaves, or six hoose« 
hold assized loaves of the same price, where these diflferent 
kinds are on sale together, under a penalty not exceeding 40s.^ 

For forfeiture, see sect. Bad Breads ^c. 

(4.) Pncc* — No person can sell or offer to sale any bread of 
an inierior quality to wheaten bread, at a higher price than 
kousehold bread sells for at that time and place, on pain of 
forfeiting not exceeding 20s. for each offence.^ 

Every peck, half peck, quarter of a peck, and half quarter 
of a peck loaf, made for sale, of the flour of wheat, and called 
uA^aten breads must be sold in proportion to each other as to 
price \ and loaves of household bread must be sold propor- 
tionally to each other, and for one-fourth less tiian wheateo 



' 3 Geo. 111. c. 11, sect. 6.-39 and 40 Geo. III. c. 74^ sect. % 
« 39 and 40 Geo. HI. c. 74, sect. 4.— c 18, sect. 2. 

3 3 Geo. 111. c. 11, sect. 4. 

4 13 Geo. HI. c. 6^?, sect. 2, 5.-3 Ceo. III. c. U, »cct. 4 

5 3 Geo. HI. c. JLl, wet. 7. 
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loaf sold, or found in possession for sale, from 10s. to 40s.i 

Where wheaten and household bread are sold at the same 
lime with standard wheaten, if a certain weight of wheaten 
cost 8d. the same weight of standard wheaten must cost 7d« 
and of household 6d, und::r the. same penalty of from iQs, 
to 40s.* 

(5.) Marking, — Every wheaten loaf must be marked with 
lY ; household, or inferior bread, with H ; standard wheatest 
with S W -, mixed bread with X. If any person sell, or offer 
for sale, any such loaf unmarked, unless ordered by a pur- 
chaser to be rasped for his own use, he forfeits for every such 
loaf from 10s. to 40s. unless it appear to the justice that the 
not marking arose from some unavoidable accident, or was 
occasioned by some contrivance or confederacy.^ Every loajf 
made of the meal; or ilour of any other grain than wheat, for 
sale, must be marked with some distinct letters, not more than 
two, OS the justices -direct ; which order must be entered in a 
book, to which any maker of bread for sale may resort at all 
seasonable times without fee ; and the justices must cause a copj^ 
thereof to be put up in some market or other public town, Sec. 
or, otherwise, must cause a copy to be inserted in some public 
newspaper published in the county, &c. in which such order is 
to be observed. Failing such order, the maker must mark the 
bread with any two distinct capital letters. The penalty is 
jFroni 5s. to 40^. for every loaf not properly marked.* 
For forfeiture, see sect. Bad Breads Sfc. 
(6.) Bad breads 4'^.— If any loaves are found deficient la 
weight, or not marked according to the directions of this act^ 
or deficient in baking or working, or wanting in the goodness^ 
of the stulf, or made with a mixture of any sort of meal oc 
)lour other than it imports to be, or made with a larger or 
other proportion of any other or different sorts of grain or 
meal than it ought to be, or fraudulently mixed with alum, or 
any thing else than the genuine meal or fiour, and common 
salt, pure water, eggs, milk, yeast, and barm, or such leaver 
as any magistrate or justice, within his jurisdisdiction, allows^ 
such loaves are to be disposed of to poor persons, within the 
jurisdiction of the justice convicting, unless the default b^ 
satisfactorily accounted for \ and every maker or seller of brea4 
faulty in the goodness of the stuff, kinds of §rain, proportions^ 
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* 3 Geo. IH. c. 11, sect. 5p 

« 13 Geo. III. c. €2, wsrt. 2, 5.^3 Geo. III. c. 11, sect. 5. 

1.3 Geo. III. c. 11, icc^ t.— 13 Ceo. in, c. 6?. ♦ 3 Geo. lU, c, 11, «cct* % 



44 BREAD, &C. 

ingredients^ or leaven^ as above described, forfeits from L. I !• 

(7.) Search Jbr bread. — Any justice of the peace^ or any 
peace officer authorized by warrant of such justice, may enter 
into any house, shop, stall, bakehouse, warehouse, outhoase^ 
or other place, belonging to> any bakei^ or seller of bread, and 
search and weigh any bread there found ; and may view and 
search all bread found within their respective jurisdictions ; and 
if any loaves be found, by oath of one witness, faulty in any of 
the respects described in the immediately preceding paragraph, 
may seize them, and the justice may dispose of them as there 
mentioned.* 

If any person obstruct or oppose any such search or seizure 
of such bread, he forfeits from L.l. to L.3.^ 

(8.) Fauli of journeymen and millers. — If the baker make 
it appear to any justice, that any offence for which he has 
paid the penalty was occasioned by the neglect or default of 
his journeyman or servant, the justice is to issue his warrant 
for bringing such offender before him or some other justice ; 
and on conviction, such justice is to order what reasonable 
sum shall be paid by the offender, by way of recompence ^ 
and if he do not immediately pay it, the justice is to commit 
him to the house of correction, or other prison of the place 
where he is apprehended, there to be kept to hard labour for 
any time not exceeding one kalendar months unless sooner 
paid.* 

If any information be laid against any baker for making or 
exposing to sale bread, purporting to be standard wheaten 
b^ead, made of flour not the whole produce of the wheat, the! 
bran or hull excepted, and weighing three-fourth parts of the 
wheat whereof it was made, and if he prove that he bought it 
fer such flour of the miller, naming him and his place of abode, 
in such case the baker is to be acquitted, and the miller to for*^ 
Ibit from L.2 to L.5^ 

8. Meal and Ingredients. 
n.) AdulierativgmeaL — Any person mixing, at any time^ 
any thing with corn, meal, or flour, manufactured for sale, or 
knowingly selling or exposing to sale one kind of meal for 
another, or any other thing as, or mixed with, the meal which 
it ought to be, forfeits, for each offence, from L.^. to L.5, onl 
conviction^ as described und^r seqt. ^('rocedure,^ half to the 

« 3 Geo. Hi. c. 11, sect. 10. ^ Ibid. ' Sect. 11. f Sect. 13^ 

5 |3 Qco. III. c. d2, sect. 6. 

• 31 Geo* 11. «. 29, sect. 2^.- 13 Geo. III. c. 61^.-*4.1 Geo. UI. y. K. c. It. 



' Informer, half to be applied hj the magistrate, for executing 
the SLct\ 

(2.) Unlwo^ul ingredients. — Every miller, mealman, bakery 
or seller of bread, in whose houses mill, &c. or possession^ 
any thing is found, vrhich is adjudged by any magistrate or 
justice of peace to have been lodged there with intent to 
adulterate the purity of meal, flour, or bread, on conviction 
by confession of the accused, or the oath of one witness, 
before such magistrate or justice, forfeits from L.2 to L.IO, 
unless the accused satisfy the judge that it was put there for a 
lawful purpose. The judge may, out of the forfeiture, when 
. recovered, publish the offender's name, residence, and offence^ 
in some newspaper published in or near the place where the 
offence has been committed.* The penalty to be applied 
half to the informer, half by the magistrate, for executing the 
act.j 

(3,) Search for mealy ^-r.— On information, on oath, thae 
there is reasonable cause to suspect that any miller or manu* 
facturer of meal for sale, or any baker of bread for sale, mixet 
with it any thing not the genuine produce of the grain which 
it imports, or ought to be, or by which the purity of the meal 
is hurt, any magistrate or justice, or any peace officer autho^r 
rized by warrant of such, within their jurisdiction, may, at all 
seasonable hours in the day time, enter any house, mill, shop, 
bakehouse, stall, boltinghouse, pastry, warehouse, or outhouse 
of any such person, and search ; and if any adulterated meal 
be discovered, it is to be seized, with all mixtures used or in-^ 
tended for its adulteration, and, if the seizure be made by aa 
officer, instantly carried before a magistrate or justice ; and if 
the magistrate or justice seizing, on examining a seizure, think 
the meal adulterated, he is to dispose of it according to his dis* 
cretion.4 

Persons wilfully obstructing search or seizure forfeit front 
L.l to L.5 for each offence, — half to the informer, haUj by 
•rder of the magistrate, for executing the act.^ 

* 

3. Procedure for punishmeiiL 
Any one justice may hear and determine the above offences 
with regard to bread, meal, &c. in a summary way, and may 
summon offenders ; and if they fail to appear without reason- 
able excuse, may, upon oath of an offence, by one witness^ 
grant warrant for apprehending them \ and upon their appear* 

' 32 Geo. IL c. 18, sect. 2. 

* 31 Geo. H. c. 29. sect. 30.-t13 Geo. 111. c. 62.— 41 Geo. III. U. K. c. It. 
3 32 Gio. II. c. 18, sect. 2. ♦ 31 Geo. IL c. 29. sect. 29. 

^ 31 Ce9. IL c. 29, tcct. 31,— S^e Geo. U.* c 18» sect 2. 
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^nce, or if lliey do not appear on notice left at their usual pUii 
of abode, or if they cannot be apprehended, tlfe justice is td 
inquire into the matter, and to examine anjr wihiesses on eithei* 
side on oath, and to convict or acquit the accused ; and i^ 
the penalty be llot paid within 24 hours after convicti^, thtf 
justice may grant warrant for levying it, and the expences, bf 
distress ; and if the offenders carry their goods beyond the 
jurisdiction^ or so much of them, that the penalty cannot be 
levied, the warrant is to be backed by a justice within whose 
bounds there are goods of the offender, and these goods are! 
to be distrained ; and if, within five days after distress, th<$ 
forfeiture and charges be not paid, the goods are to be sold, 
rendering the overplus to the owners^ after deducting the 
penalty and charges of the prosecution, distress, and sale i 
which charges are to be ascertained by the justice before whom 
the offender is convicted, or by the justice who backed thef 
nrflirrant, if either of them continue alive ; and if not, by some 
other justice of the place in which the offiender is convicted ; 
and for want of such distress, such justice, within whose juris-^ 
diction the offenders are, on the application of any prosecii* 
tor, aud proof of the conviction and non-payment of the 
penalty and charges, is to commit such offenders to the com- 
mon gaol or house of correction of the place where they are 
founds for a month, unless payment be sooner made.' The! 
conviction is to be drawn up in the form commonly "used for 
such offences. 

Any person convicted may appeal to the next general oi 
general quarter sessions of the place where judgment was 
given, and execution is to be suspended ; the person so con^ 
victed5 entering into a recognizance at the time of such con- 
viction, with two sufficient sureties j in double the sum ad- 
judged, on condition to prosecute the appeal with effect, and 
to be forthcoming to abide the judgment of the sessions ; andf 
if the conviction be affirmed, the person convicted must im- 
mediately pay the sum adjudged, with costs^ to be awarded 
by the justices, otherwise any justice where he is may imprison 
him till he pay the penalty and costs, or compound for them 
with the informers ) and if the conviction be discharged, rea- 
sonable costs are to be allowed against the informer who would 
have been entitled to the penalty, to be recovered as costi 
given at any general or quarter sessions are recoverable.-* If 
the conviction be^within six days of the next general or general 
quarter sessions, the- appeal may be either to them or to the 
next foUowing.3 Prosecutions must be commenced within 



» 31 Geo. 11. c. «9.--3 Geo. HI? c 11, sect. 14. 

* 3 Geo. 111. c. 11. sect. ISJ. * « ifcft. 19, 



three days after tlie offtnce ; and no persoin ptosecuf «d to 
conviction for any offence against this act can be prosecuted for 
it under any other law.^ Penalties and forfeitures go half to 
the informer, half as the justice shilU think fit for carrying the 
act into execution.' 

4. Jfkat jiutices may act. 
No person concerned in the business of a n^iller^ ihealmaoy. 
or baker, is capable of acting as a justice in the execution of 
the act with regard to bread, &c. under a penalty of L.60, to 
any one who informs and sues for it by summary complaint in 
the Court of Session.^ 

5. Privileges of JusHces J ^c. 
Certain privileges and protections are given to Justices, peace- 
officers, and others, in prosecutions for things done by theoi 
under the acts^ with regard to bread, &c. It is sufficient to 
mention here in general, that prosecutions against justices must 
be brought within six months, upon notice of one month, tod 
that within the month amends may be tendered \ that prosecu* 
tions against peace officers must be brought within six months, 
upon notice of seven days, and that within the seven days 
amends may be tendered ; and that other persons, 'when prose. 
cuted, may plead the general issue, and recover double costs.4 
If any prosecution be borought, the defender ought to consult 
the act. 

« 

n. When THERE is an assi2e. 

Sometitties, in addition to the provisions which have been 
enumerated, an assize is set to regulate the price of breads 
But it would be improper here to enter upon this subject, as . 
the/ assise is in the use of being set only in one or two of the 
principal towns of Scotland, and as any detail which could be 
at all serviceable in practice, would far exceed the limits of 
this summary. The acts quoted below^ must be consulted 
when the subject is taken up. 

It may be just mentioned, that the assize is set in boroughs 
by the magistrates, and in case of their neglect to do so* when 
it appears proper, by the justices, and that in towns and places 
where there are not magistrates it is set by the justices ; that 
it is in the discretion of those persons whether an assize ought 

> S Geo. in. c. 11, sect. %% * Sect. 24. • Sect. IS. 

* Sect. 20, 21, 22. 

S 31 Geo. II. c. 29—32 Geo, 11. c. 18, sect. ?.— 3 Geo. III. c 6.^13 Geo. 
111. c. 62.«-39 Cc9. Ill, c %%,^'i9 ftttd 4(1 Q^o. UL c. T4«--41 Geo. lit; U. 
K,c.l2. 
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to be set; and that it. is set according^ to cqrtato lableff ooar 
proof of the value of grain, flour, or meal. 

CAUTIONARY, 

CiitTTiONART (questions whh regard to which may occur 
before justices under the sniaU debt act) is. an obligation by 
which one becomes engaged for anotlier, who has bound htm^ 
self to pay a sum, or perform a fact, that he shall truly fulfil 
his engagement.! 

In certain public judicial and more formal engagements of 
this kind, writing is necessary ; as in caution jttdicio sisiif 
caution at loosing arrestment, caution in lawborrows, and many 
others. It is also required in many cautionary obligations of 
a less formal nature, as in those for performance of an inden- 
ture, or of a tack, payment of a bond for borrowed money, and 
many others. The writing must be regular and formal where 
no performance by the creditor, or other rei interoentiis^ has 
taken place upon the faith of it ; but informality (if the 8ub« 
Kription be admitted) is not fatal, if a rei inierventust ^.^.li- 
beration from the hands of a messenger, have followed on the 
faith of the obligation.^ In many important and common 
situations verbal cautionary is sustained, where the creditor has 
performed to the debtor upon the faith of it : in particular, in 
ordinary personal contracts, such as sale, location, &c. or where 
the execution of legal diligence, such as imprisonment or poind- 
mg, has been delayed by the creditor on the faith of such cau- 
tionary. This verbal cautionary, like other gratuitous obligations^ 
can, in the ordinary case, be proved only by the cautioner's 
oath ; e. g* where a person is alleged to have become cautioner 
for future furnishings.3 But it may be proved by witnesses 
where the principal obligation may be proved in that manner, 
as in sale, location^ &c. and where it has been entered into at 
the same time with such principal obligation, and as part of 
that transaction^ ; as when a person, at a verbal sale of cattle 
or grain, becomes cautioner for the price.s 

This obligation may be constituted indirectly- Thus one, 
by merely giving a mandate to lend money to a third person. 



1 Erskine, iil 3. 61. 

* Brown against Campbell, 28th November 1794. — Brebner, petitioner, 
18th January 1&03.— Dunmore Coal Company against Youngs, 1st February 

1811. 

'9 M'Ewan against Crawford* 13th February I816« 

4 Kilkcrran, page 4-51. 

. S Gibh against Walker and Simpson, 26th July 1751; Eichics, Cautioner, 

Ko. 19— Btli, X3th NoveBiber 181?— Rbind against M'Kenaie, 90th February 

1816. 
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Wcomes caotfoner for him/ It may be conditional. Thus one 
Who has become bound either to present a debtor's person at a 
time and place specified, or to pay the debt, is not bound to 
pay unless he fail to {»'esent the debtor.^ 

Where a person is bound simply as cautioner for a sum of 
money, he may demand that, before diligence is used against 
liffl, the jft-incipal debtor be discussed, his person by denun- 
ciation and registration of horning, his moveables by poind** 
in^, or« by arrestment and furthcoming, and his heritage by 
adjudication ; but he may be sued upon the same summons* 
Where he is bound as full debtor with and for the debtor, of 
coi^uQctly and severally with him, in whatever form of ^ords^ 
he may be sued without regard to the debtor.^ A cautioner 
for performance of a fact b not liable till the principal obligant 
be discussed,^ unless he expressly renounce the benefit of dis- 
cusdon. 

Alllegpl defences competent to the principal debtor are 
competent to the cautioner.; 

The cautioner who has paid, has action fpr re^paym'ent 
against the principaL^ The cautioner is not bound after his 
relief is cut off, or weakened, through the fault of the creditor.? 
A landlord, however, does not lose recourse against his ^e« 
cant's cautioner by delaying or neglecting to enforce his £y<i 
ftdkec.^ 

A tenant's cautioner Who has paid the rent is entitled to an 
assignation, from the landlord, of his hypothec over the fumi« 
ture, &€. (see Hypothec.'^Recompence^ sect. Aelief of Cau« 
tiooers). Where, therefore, the furniture belongs to a third 
party, and has been merely hired by the tenant, the owner of 
the furniture paying the rent is not entitled to an assignation 
of the cautioner's obligation from the landlord.^ 

A cautionary obligation does not fall by the cautioner's 
death, but is continued against his heirs, even for. a balance 
arising after his death.''' 

See Prescriptiattf sect. Seven years. — Letter of Credit^"^ 
Becompence^ sect. Belief of Principals and Cautioners. 

CHILDREN. 

Questions with regard to children may occur before justices 

' £rsk. in. 3. 61^ « Ibid. ' Ibid. « Ibid. 62. 

5 Ibid. 64. Ibid. 65. 7 Ibid. 66. 

* M'Queen against Eraser, llth June 1811. 

* Stewart against Bell, 31st May 1814, in Appendix of Fac. Coll. from 
November 1814 to November 1815. 

^ UaiTcrsity of Ola^^w against Sir William Miller, 18th NoTcmbcr 1790. 
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under the small debt act, and with regard to the aliment of 
illegitimate children^ independently of that acti 

I. LAWttJL CHILDREN. 

1. Who are la*mfid. 
Lawful children are either such as are bora in lawful wed^ 
lock, or a competent time after its dissolution ; or such as^ 
though born illegitimate) are legitimated, or made lawful^ either 
by letters of legitimation from the King (which, however, do 
not make the child lawful in all respects, but only remove 
certain disabilities), or by the subsequent intermarriage of their 
parents.! Where, from the circumstances of the cade, it is 
impossible that the husband can have been the father of the 
child, though born in lawful wedlock, the presumption of 
legitimacy in its favour falls.a A child born after the expira- 
tion of six lunar months from the possible connexion between 
husband and wife, and before the end often months from that 
time, is held to be legitimate.^ A child born within six months 
after constitution of marriage, is presumed to be the husband's, 
if connexion between him and the mother before marriage was 
not improbable. ' 

2. Pffmers Sfc. of father. 

The father is entitled to all the profits accruing from thtf 
labour and industry of his children, while they continue in his 
family, or are maintained by him at bed and board, or at least 
a suitable reimbursement for their maintenance, fiut even 
then the children are capable of receiving donations, either 
from the father himself, or from others, which thereby be* 
come their own property. Children who get a separate stock 
from their father, for carrying oa any trade or manufacture, 
or setting up a separate employment by themselves, are entitled, 
even though they should continue in his family^ to the profits 
arising from that stock.4 

A father is the natural guardian, or, as it is called, admini- 
strator-inJaw, of lys children, not only their tutor while they 
are pupils, but their curator after they become puberes^ till 
their perfect age. A minor cannot, for instance, bind himself 
apprentice without the express consent of his father, if he be 
alive. This power of the father extends to every estate which 
the children may get from any person, either by donation or 
by succession* But minor children may have a curator dif-^ 

* Erskine, f mailer edit. i. 7. 39, 37. 

^ Stair, ill. 3. 42.*-£rfkiQC,i. $• 50. * Srikine, ibid. ^ Ibid. S3i 
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fcrcnt from their father, either where they have a claim against 
him $ in which case the judge will appoint a curator ad litem 
to conduct the action at law; or where an estate is left to thd 
chfld exclusive of the father's management. A father's right 
t)f administration to his minor daughter is transferred to her 
husband upon her marriage.* The father's administration is 
r^tricted to those children who continue in family with him i 
which a child is held to do though he reside elsewhere^ if he 
do not earn his livelihood by his own laboarji independently 
of any aid from his father. This right of atdmin&tfatidn re- 
quires no form of law; to Complete it. It b enjoyed only over 
lawful children. It ceases on the children reaching 31 year^ 
of age.A Obligations by a minor son, without his father's con- 
sent, axe not good even against himself. A person, for ex^ 
ample^ lending money to a minor son without the consent of 
his father, has no action for it against the son, except as tar 
as it. has been profitably applied for hb use \ which he would 
have, independently of any express obligation. The son is not 
liable for superfluous furnishings made to him without his fa* 
ther's^ consent, even though he be in some measure emanci« 
patpd, as by having a conunission in the army.^ But a minoi' 
engaged in trade or merchandize may bind himself to a certaia 
extent. (See Minors.) 

8* OlUgationt of Parents. 
The father I^ bound to maintain his lawful childteii. li 
any person furnish board aitd alimem. to a child under puberty 
(14 if a male, 12 if a female), he hais action for it against the 
father, but at no future period against the child. Failing the 
father, the mother b liable^ ; but while the father has funds^ 
though he be dead/ they are liable. If the father and mother be[ 
both unable to m^aintain the child, the father's father is liable.^ 
A father is not bound to alinxent a son's wife, unless the son him- 
self be entitled to aliment.^ H^ is not bound to aliment hif 
son's widow .^ In the lowei^ Walks of life, the father^s obliga-^ 

> Erskiiie, i. 6. di. * Ibid. 55. 

3 Johnston against Maitlandj SOth November 17&3* 

^ Bankton, i*. 6. 15. 

5 Tai.t against White, 28th February 1802.— Chrhitie against Itf^Millai], 6th 
July 1802. 

^ Christie, i«/M.-*Duncan against Hilt, 17th l^ebruary 1810. 

7 ^dam against Sir Andrew Lauder, llth July 1764. Karnes, No. 220.*-^ 
l>Qncan against Hili and dthers, 28th February 1809.— Yule against Marshall, 
21st December 1815. — In a recent case, it was foond that the proprietor of am 
entailed estate is bound to alimdnt the widow of his son^ th« mother of the 
heir of entail, as this situation wars considered as preyenting the connexiou 
with the husbaad's funily from being altogether dissolved by }^\% death (De 
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tion to aliment his children continues till they can, by hercling 
or service, earn a livelihood for themselves. Pefsons in that 
station can seldom afford to give their children an apprentice* 
ship. In the higher walks of life, it continues till the son can 
maintain himself in some employment suitable to his station/ 
Where the want of success is not the son's fault, the father 
Aiust continue to provide him in necessary board and lodging 
in his, the father's, house, and other furnishings, as far as his 
own earnings are insufficient ; for tvhich furnishings, as far as 
necessary and suitable, the father is liable to those who ihake 
them to 'the son. If tnoney be furnbhed to the son, the credi* 
tor must shew not only that it was necessary, btit that, in fact, 
it was properly applied to the son's use. The minor's con- 
tracts for necessary furnishings are iti all cases good against 
the father, where he has omitted to afford the necessary sup- 
plies. It seems doubtful whether, even though the son lives 
v^ith the father, the furnisher can have any claim, if the son 
be properly provided by the father. Where the son lives 
apart from the father, as in town to finish his education^ greater 
latitude is allowed; but even in that situation, neither thei 
father nor the son are liable for furnishings supeffiuous or im^ 
proper in theii' nature, nor for advances of money, unless the 
creditor shew that they were properly applied.* 

It would seem that a child living with the mother, after the 
father's death, is alone liable for furnishings, in the ordinary 
case ; not the mother^ except in as faf as she may have made 
It otherwise, as by ordering the articles. 

The above particulars with regard to the duty of parents to 
aliment their children have been mentioned, in case any action 
should occur under the small debt act (for it does not seem 
competent before justices otherwise) against parents for fur- 
nishings to children. An action among lawful relations to have 
an aliment modified, is not competent before the justices. 

* • 

4. Obligalions of Children. 
The only obligation of children towards their parents, of 
which the law enforces performance, is that of alimenting them 
when they fall into indigence.^ This is in the same situation 



Coarcey against Agnew,3d Jaly 1806). That decision ie a precedent for a case 
of the same special circumstances only. It was appealed 5 but the appeal was 
diot prosecuted ; the proprietor having died, and the next heir, his grandson^ 
i>eing of course willing to aliment bis own mother. 

< Ay ton against GoIyU, 25th July 1705. Fountr-Maidment against Lan- 
ders, 25th May 1815. 

s s scoffier against R«id, 26th July 17a3« ^ Brown Igailitt BiowAt SQtk 

July 1710, Forbcf. 
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as the ob]sgatio9 of parents to aliment their children y and re- 
quires no farther illustration. 

II. Illegimate Children, 

1. Who are Illegitimate. 
Children^ not lawful, as before described^ are illegimate. 

2. Disadvanlageous situation of Illegitimate Children. 
Illegitimate children have none of the privileges of lawful 
children^ whether succession, the father's administration,' ox 
any other. An obligation of any kind, granted by a minor 
natural son, without the consent of his putative father^ is bind* 
iDg against the son. 

S. Aliment of Illegitimate Children. 

The father is bound to contribute his share of the expence 
incurred by the mother in maintaining his natural children. 
Failing father and mother, they must be supported by the 
parish. (See P^r.) 

Justices of Peace have, by certain old statutes, power con- 
ferred on them to punish persons guilty of fornication (see 
Lewdness) ; and, as guardians of the police, us^d at one time 
farther to imprison them till they gave security that the child 
should not burden the parish* From this has arben a practice^ 
sanctioned by inveterate usage, of their judging in actions 
brought, at the distance of years even, against the father, by 
the nK>ther, or other person who has maintained the child, for 
repayment; with interest, of the expence incurred, though the 
chance of the child being a burden on the parish has ceased. 
There is a practice,^ in many parts of the country, of the kirk« 
session of the parish prosecuting the father for the aliment, and 
using the mother as ^ witness against him, where the mother 
has not the means of affording aliment. It has not yet beeti 
decided how far this practice is legal i but it seems to be rea* 
sonable and expedient, apd would probably b^ sustained. It 
has been found, however, that a kirk-session is not entitled to 
pursue the father, unless a claim for the aliment of the. child 
has actually been made against the parish.^ 

The justices, in some parts of the country, still imprison for 
payment of the aliment 9 but it is doubted how far, partica^ 
larly after the decision in Murray against Bisset (see Imprison^ 

»■ '''' ■ '' • .. I 

' Erskine L 6. 55. . . 

? ^ri.ii«8tion of Gsrrald against Forrcft^ litb February 1817* 
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meht')j they would be countenanced by the supreme court m 
Djiing any diligence other than poinding and arrestment. 

The father is also subjected to the mother in a half of the 
inlying charges, including an allowance for her aliment during 
her indisposition ; which is commonly modified to L.^ ^ seldom 
less, sometimes more, according to circumstances.^ 

With regard tp the proof to be brought by the woman in 
he^ action, there*can seldom, from the nature of the case, be 
direct evidence of actual connexion with the defender. All 
the proof which she is required to bring is a semiplena proba^ 
fioy or h^lf proof of connexion with him between six and ten 
lunar months before the birth. This *f does not mean l^arely 
*^ a suspicion,*' <* but must amount to such evidence as in- 
** duces a reasonable belief, though not complete evidence."^ 
It is plainly impossible to lay down any precise rules as tQ what 
facts amourit to this evidence. It is a strong cjrcumstarxe a- 
gainst the defender, if there be a material discrepancy between 
the declaration emitted by him, (which is commonly ordered 
\n such actions), and the proof afterwards led; e. g. if he 
should deny meetings or familiarities whjch are afterwards prov-r 
pd to have taken place. 

The s^tn^'plena probatio is not of itself depisive in favour of 
the woman ; the duly effect of it is to allow he^ to give her 
oath in supplement that the defender is truly the father (see 
Procff sect. Oath in Supplement •,) which^ if affirnxative, en- 
titles her to judgment in her favour. It will not free the de- 
fender, that he prove the mother to have had connexion with 
another man within the competent time. If the defender ad- 
mit connexion with tl^e mother, but have the precaution to 
place it more than ten months before the birth, this admis- 
sion, if fortified by circumstances which render it presumable^ 
or not unlikely that the connexion was continqed till the ne« 
cessary time before the birth, will entitfe the woman to her 
oath in supplement. Indeed;^ it has been found in one case^ 
Where the man admitted connexion a year and fourteen day« 
before the birth, th^t this of itself entitled tUe woman to her 
©ath in supplement.^ But doubts of the soundness of that 
decbion have been expressed by some of the judges. 

The mother of a bastard child, who had made no claim 
upon the father, on account of it, for 15 years, was found en- 
titled to demand from him, at the end of that period, her in- 



« SccBurges against Halliday, 4th March 1758; and Short against Donald| 
21st February 1764. . v 

' « Craig against Creightoi), 14th June 1^9« 
J Hiijiur, 2iih May i&U» ^'^ '" 



> 

€HILDBB9r« 55 

lyii% j^zpeocesx and the ei^pence of ma^intajpjng the child for 
those 15 years.' 

The allowance to natural children depends upon circum* 
stances. In the case of artizans, it generally runs from L.i to 
L.6 a-year, according to the expenstveness of the situation ; 
commonly nearer L.6. Where the father is of a higher rank 
in life, and the mother of low cbndition, the allqwai^e b L.lOO 
Scots,' or now commonly about L.IO sterling. Where the 
mother is also of rather a better station, the allowance is pro- 
portionally increased. It is payable quarterly per advance. 

This provision is continued till the child can earn its bread. 
It has frequently been given at once for 14 years.s A day« 
labourer's child was, in one case, allowed aliment only for 10 
years.4 It is entirely a question of circuxnstances. The limi- 
tation first assigned does not prevent a^ second application, at 
the end of that time, where the child is still unable to. support 
itself; for instance, where it is sickly. 

4, Custody of illegiiimaie Children. 

The niother has the custody of an infant natural child.i 
This is generally limited to seven years in males, and to ten 
in females.^ It is very doubtful whether, after that time, the 
father is entitled to insist on taking the child from the* mother. 
Opinions unfavourable to his pretensions have lately been ex- 
pressed.' The mother has been preferred to the relations of 
the deceased father for the custody of ^ niale nattiral child of 
13 years of age." 

In practice, there are two methods, sometimes used, of forcing 
the mother to give up the child at the end of seven or ten 
years. Either the aliment is limited to that period ; or, if ex* 
tended farther, a qualification is added, that the father shall 
not be liable beyond that period, if he will then take the child 
into his own keeping. But the propriety of these depends 
upon the father having right to the custody. 

5, Ptmier of Mother to bind Father. 

There is no presumption that the mother of a natural child» 

■ " ■ ■ ■ !■ I- ■! Ill II I III IIWII^P— — II I ^ 

' FioUy§Qn against Qown, 7th July 1909. 

* P^teraon against Spierg, 29th No?. ITBl^* 

^ Short, sufra. — Faterson againet Cochrane, 14th Feb. 1T5&^— <^raham 
against Kay, it6i\y ^xi\j 1740, Kilk. 4, Aliment. 
^ OliTcr against Scott, 7tb March 1778. 5 Short, mfinhn-Bwrgts^ mfrm 

* Glendinning against Flint, 19th November 1782^— PaUrson against Spicra 
|9lh November 1782. 

' Particularly in Goadby against M*Candy aad others, 7th July 18U. 

* Qwdby, n^ra* 
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living a(»art from the lather, has a mandate to receke furnish^ 
ings on his credit. He may, however^ make it otherwise^^ 
as by ordering the articles* or by being in the practice of pay- 
ing her billSf 

6. Obligaiions of Natural Children. 

Whatever may be their obligations v^ith regard to their 
father, natural children are bound to maintain their mother, if 
she be in indigence. 

For guardians of children, see Miriors. 

For the punishment of children for crimes, see Crimes in 
geitercfL ■ , * 

CLERK OF THE PEACE. 

The Clerks of the Peace in Scotland are named by the 
Secretary of State.* The principal clerk of a county appoints 
the Repute Of district clerks ; and, failing his doing so, the, 
justices appoint a clerk for the time. 

tt is the duty of the clerk to attend the court, and to keep 
the books of record, and to register in them certain things 
nvhich require to be so registered \ the enumeration of which 
it 13 unnecessary here to enter upon. See Districts, 

COIN, 

For thp treasonable offences against the coin, see Treasoyi, 
Coining, &c. — Coining brass or copper money is punishable, 
certainly with a severe arbitrary punishment, perhaps capitally.*- 
The offence, as in other cases of coining, is complete without 
uttering, or attempting to utter.^ The coin must be in imita* 
tion (though with small differences) of a national coin, and in* 
tended to pass for such.* Though counterfeiting foreign gold 
or silver coin, not current here, is punishable as misprision of 
treason, (see Treason, sect. Misprision), lightening, or impair- 
ing it, has only some lower punishment.s 

Uttering. — Knowingly to utter false British coin, coi^nter. 
feited within the realm, is punishable arbitrarily, probably not 
capitally.^ If the utterer have entered into any combination 
with the coiner fqr a share of the profits of the whole adven- 
ture, he becomes art $nd part of the offence of coining.^ 
Knowingly to utter false British coin imported from abroad^ 



» J685, c. 16—1666, c. 2a— -1690, c 28,— and the preaeat practice. 

» Hume, i. 655^e. 3 ibid. 556. 4 Ibid, S lbid..5^ 

« Ibi4. 557. 7 Ibid, ■» 
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19^ of coarse^ not more highly putiUhable than' to utter such 
made wkhin the reidm/ Knowingly to utter false foreign coinj 
current by proclamation, is punishable arbitrarily, probably not 
capitally.* Knowingly to utter, false foreign coin, current only 
by consent of parties, is punishable with some lower arbitrary 
punishment.^ 

Giving &lse coin, as such, to an accomplice, is not utter«» 

ing; though, if the accomplice have attempted to pass the coin 

as genuine, the person giving it to him is art and part of the 

uttering : But it is a crime of its own kind^ and punishable 

arbitrarilv.« 

The mere possession of bad money does not seem to b^ 
punishable } but it may often be a strong circumstance in proof 
of the offence of coining. 

It does not appear that justices of the peace can inflict an 
adequate punishment for any of those offences. The most 
adviseable course for them seems to be to put the case in train 
for trial before the Court of Justiciary, or rather to send i( to 
the sheriff. See Arrest, &c. 

See Falsehood. — Tokens. 

COLLIERS AND SALTERS. 

These two classes of persons were at one time in a state of 
servitude. Bpt, by an act of Parliament in 1775,^ it is declared 
that individuals of their number who begin to work as such 
after 1st July that year, shall be no otherwise bound than as 
other servants ; and that individuals bound at that time shall, 
after expiry of periods long elapsed, be equally free, on ob- 
laihing decree in the manner there stated. It is further de- 
clared, that they shall have the benefit of the act 1701 (see 
Commilmentfor lyial^ — i?/z2Y, — Liberation)^ which had for- 
merly been denied them^ 

A subsequent act<^ makes farther provisions with regard to 
colliers. All colliers an? free from servitude, as if tliey had 
oh,tained decree under the act in ill5J No diligeuce or ac- 
tion is competent for any sura len^ tp colliers, or other per- 
S0I3S employed at collieries, by the cpal-owper or lessee, or 
by any person on their behalf, or for any debt du? by such 
colliers or other persons, which shall be acquired by the owner 
or lessee, or by others on their account, either previous to their 
epgagement, or during the currency of it, and ip vipw of it, 
— — I — ■ 

* Hume, t 657. « Ibid. 3 Jbid. 658. 

♦ M*Farlan€, 16th July 1810.— Home, ISth July 18U.— Hume, u 29. 
f 15 Gt: iU. €• 2%* * 99 Geo. UI. c 50. 7 ;?cx:t. 1. 
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txcept sums advanced to such collier or other person, duriog 
the currency of his service^ for the support of his family ia 
sickness." Coal-ownerS) or lessees^ may detain from the wages 
one-twelfth part of the sums so advanced weekly^ till the pria« 
cipal be paid ; and they have action for the balance, if the en- 
gagement expire before those sums be so paid up.^ Debts due 
by colliers and such other persons, at the passing of this act 
(ISth June 1799), are not extinguished! but may be assigned^ 
with consent of the debtors, to other coaUowners or lessees with 
^hom they may afterwards engage. The vouchers of the debts» 
or a list of them, signed by the coal-owners or lessees, to be 
recorded in the sheriff^ourt books within three months after 
passing the act, otherwise to be null.' Persons seducing, or 
attempting to seduce, colliers froni Great Britain, are to he 
punished as persons seducing, or attempting to seduce, manu* 
facturers.^ No coal-owner or lessee of coal is to act as a jus^ 
tice under this act.^ The laws against unlawful combinations^ 
of whatever kindj extend to si;ch colliers and other pei^sons.' 

COMBINATION, 

I. At Common Law. 

Combination among workmen to raise their wages hjt 
suddenly striking of work in numbers at one time, by raising 
funds to support the members, by refusing to work or to hold 
intercourse with those who dissent, or by other the like mea* 
sures tending to distress their employers, and thus to force then^ 
into their terms, has in several recent cases been found to be 
punishable arbitrarily at common law, independently of tumult,, 
violence, or threats j which, of coursej^ wer^ always hel4 to be 
punishable.' 

Perhaps justices of the peace may punish for minor instan« 
ces of this offence, with a short imprisonment, or a ijne. But 
such cases are usually more proper for trial before the Sheriff,^ 
or the Supreme Court. Justices may apprehend those guilty, 
and prepare for their trial. (See Arrest, 4'^,) 

A combination to raise wages, being unlawful, 4oes not af- 
ford a civil action against any of the individuals for their subh 
scciptions.* 

II. By Statutk. 
An act has been passed, vesting justices of the peac^ with a 



» 39 Geo. III. c. 56, sect. 5. * Sect. 6. * SccL 7. 

4 Sect. 8. * Sect. 9. ^ Sect. 10. 
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power of stim^arily pani$h!Ag combination ; some of the enact* 
> . ments of which on combination (for part of it relates to an* 
cither subject, and is expressly limited to England) rather ap* 
pear to extend to Scotland ; but in a recent case, in which this 
point came incidentally before the Court, although they had 
not occasion to decide it, some of the judges expressed great 
doubt upon it* ; and it is understood that the act has hardiy 
ever been applied in this country. 
I By that act« all contracts for obtaining an advance of wages, 

• altering the usual time of working, diminishing the quantity of 
srork, &c. (except contracts between masters and servants), are 
illeg^.s Every workman concerned in any such contract, is to 
be committed to the common gaol for not more than three 
months, or to the house of correction for not more than two, 
on conviction within three jnonth?, by confession, or oath of 
one witness, before two justices' : also any workman entering 
I into any combination for advancing wages, &c. or wilfully and 

I maliciously endeavouring to prevent any workman from hiring 

himself, or prevailing on him to quit his employment, or hinder- 
ing any master from employing any persoui or, without reason* 
able cause, refilsing to work with any other workman^ : also per- 
I sons attending meetings for such contracts, or summoning or 

endeavouring to seduce workmen to attend such, or collecting 
money, Sees Any person contributing 'money for expences in- 
curred by acting contrary to this act, or for supporting any per* 
son to induce him not to work, forfeits not exceeding h,10, 
and any person collecting money for such purposes, forfeits not 
exceeding L.5, one half to the King, the other half equally 
between the informer and the poor, on conviction before two 
justices by one witness, to be levied by distress i failing dis- 
tress, commitment to gaol not exceeding three months, or to 
the house of correction not exceeding two months.^ Offenders 
may be compelled to give evidence, and are indemnified.? Jus- 
tices may sumn^on offenders ; and, on non<appearance, or 
without summoning, if they see cause, may grant warrant for 
apprehension, and, on absconding, may try the charge.^* Jus* 
tices may summon witnesses, and, for non-appearance, or re- 
fusal to give evidence, may commit them to gaol till they sub. 
mit.^ Convictions to be transmitted to the quarter sessions.'^ 



' Lor.i Advoirate sgainst Wilson and Banks, 20th May 1818, in the Courb 
tf Justiciary. 
^ 39 & 40 Geo. in. c. 106, lecL h » Sect. 2. 

I ♦ 8cct. 3, 5 Sect, 4. • Sect. 5, 

r 7 Sect; », ^ Sect, 10» f Sea. 11. » Sect. 1% 
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60. COAIBINATIOir.--CO|fM!If8IOy5 &C. 

No master ki the trade in which the^ offence is committed i»> 
to act as a justice under this act.' 

Contracts between masters or other persons for reducing the. 
Vages of workmen, or for altering the usual hours of working, 
or increasing the quantity of work, are null ; and masters con* 
victed within three months, by one witness, before two justices,^ 
forfeit L.20, to be levied by distress ; failing distress, to be, 
committed to gaol or to the house of correction, not exceeding^ 
three months, nor less than two.» 

Appeal is competent to the quarter sessions, whose decisioa. 
is finals) 

See Mantffadures^ sect. Workmen combining. 

COMMISSION TO TAKE TROOF, &c. 

Frequently the Court of Session grant commission to. 
justices of peace to take proofs. 

<^ As c<Hnmissipners are to ^t in this matter under the spe* 
^' cial authority of the Court, it is recommended to them to 
«< exercise their own judgment in the manner of conducting 
<« the proof, and partifiularly to allow no matter to be intro^ 
<f duced which is not pertinent to the cause, nor any |2nQeces-> 
^ sary pleading or altercation about the competency of ques-^ 
<< tions, or admissibility of witnesses \ and to check the par* 
«« ties if they atten^pl to load the proceedings with unnecessary 
>^ evidence or superfluous matter of any kind. It is likewise 
^^ recommended to them to attend to the rules of evidence,"", 
(see Uroqf) *< and to give their own deliveirances, either viva 
«* voce^ or in writing, as they see cause, upoii any debate which 
«( may occur ; it being always understood that their whole 
«< prpceedings shall be subject to the after consideration of the 
<< pourt, upon application made by either party, in order to 
«( which, the commissioner hitnself, or those acting for the 
«c parties, may take such notes on a sepfurate paper as they 
«c think proper, for the due information of the court \ but nor 
«( thing shall enter the report but what the commissioner hiniT 
« self may think mater iaL"4 

«« If, in the course of taking the depositions, it shall appeaf 
<< to the commissioner that any witness is not disposed to teU 
«• the truth, or behaves in any unusual manner, it is recom- 
<< mended to him to take a note thereof at the time, by way of 
« assistance to his memory, in case he should be appealed tp 



* 39 ar.d 40 G-o. \\\, c. X06, sect. 16. » Sect 17. ^ Sect. 23. 

♦ Act of Seder .mt, 13th March 1800, Art. K j iradc perretual, vfd Jun« 
1809. 



tOMillhiiOJf to TAKE PROOF, kti^ 

<< on that subjecti by either of the parties, when the proof 
<< comes to. be advised ; or, if he thinks proper, he may annex 
« the saftie to his report of the pfOof/'» 

When the commissioner is at a loss whether a wittieis oi* 1 
j^aestion -Ought to be received, an adviseaUe course, at least if 
Hie proof be taken at a distance from Edinburgh, or during the 
Vacation, is to take the evidence, and seal it up hj itself*! 
l*he objections and answers in such cases are written upon se« 
parate paper, unstamped^ and not sealed up with the doubtfbl 
Ividence. 

Sometimes the commission is granted, merely for the exami* 
nation of a party. In that case, he is sworn in the sarnie way 
as a witness *, but 'he is not purged of partial counsel^ that be- 
ing inapplicable* 

f*requently parties or havers are examined before justices^ 
bpon a diligence from the Court of Session, for the production 
of Writings. They are sworn in the same manner as witnesses i 
bnt are not usually purged of partial counsel, as, whatever may 
be their situation in that respect, they are bound to exhibit 
the Writings^ or to answer proper questions with regard to 
them. The principal questions put to them arei whether they 
have the writs, or had them since the citation upon the dili- 
gence, or fraudfuUy have put them away at any time } and they 
taiust also answer •< all special pertinent interrogatories, in re- 
<« lation to their having of the writs, or putting the same away. 
^ or as to their knowledge and suspicion by whom the same 
« were taken away, or where they presently are.*** If the 
writings be produced, they are mentioned in the deposition as 
produced, and as marked by the deponent and examinator a» 
relative to the deposition *, and are marked accordingly. 

For the swearing of witnesses, and the objections to them^ 
see Proof. 
' See AppendisCy sect. Commission. 

COMMITMENT FOR TRIAL- 

If, on taking the declaration and precognitianf there seem 
reasonable grounds of suspicion against the accused (for till 
this there ought only to be a commitment JAr txamination, 
which is governed by other rules. See Arrest^ SfC.)^ the magis<« 
trate grants warrant of commitment yir/rwA 



* Act of Sederunt, llth March 1800, Art. t. 
' ikt of Sederunt, 2d Fcbrnary lObii, 
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I. Re<^i$it£s bt 1701, c. 6. 

Certain particulars are prescribed by the act 1701, C. <$. Bdi 
there is a reservatioii in that act to julstices of the p&ace» or 
other inferior msigistrates, to take surety of the peace, or for 
good behaviour, as formerly^ or to imprison fot trial of indig* 
nities done to them, or to imprison vagabdads, or toimprisoa 
for riots, batteriesi and tUmults, or for pickeries and thieving 
(under which tet*ms is not incltidedthe theft of things o$* value,* 
and where the higher punishments may bd inflicted, and least 
of all, theft by violence'), according to the practice before the 
net ; the persons committed for trial in any of these cases 
being still entitled to bail and liberation.* Accordingly) a 
bailie was fdund not to have done wrong in committing with* 
put an information or an order in writing* the fact being, that 
)ie had been called from his bed at midnight to settle an af- 
fray in which the party complaining was engaged, and only 
ordered him to jail on his refusal to find caution, along with 
the others concerned, to appear next day and answer to tke 
cbarge*i The following are the particulars pk'escribed by the 
act* 

1. The warr^t must proceed on a signed ii^amuUian^^ 
Although, while he is carrying on (be precognkion, the' magi^* 
ttate is certainly warranted to follow out Ya& grounds of su$pi<* 
cion, and to commit, of his own motion, in the more temporary 
forms, the persons affected by them j yet, at the clo^e .of his 
iojquiry^ and before comnaitting to custody for trial, he nujst 
be provided with the authority of a definite and writte)ar accusaw 
tion of the suspected person. The application fov this-purpose 
is made^ for the most part, in a petition or other tomplaint^ 
signed by the procurator-fiscal or pc^ty, and praying for eon»* 
mitmeut of the person or persons named, as at his suit ot 
instance. There seems, however, to be nothing itk either the 
words or the spirit of the statute that should confine the 
magistrate to the use of this sort of information only, which 
cannot always be obtained at the time* In itself, the affidavit, 
signed declaration, or even letter, of the party concerned^ or 
having cause of knowledge, if it properly describe the fact^ 
and be duly referred to in the warrant, seem^ to be an equally 
sufficient ground of commitment ; and indeed, unless he can 
shew cause for distrusting it, the magistrate could not safely 
decline to commit upon a charge of this description. In those 



» Burnet, 329. • 1701, c, 6. « Hume,^. 88. 



tnstatice^ tvliere the procurator-fiscal applies^ his informatioit 
will protect the magistrate who commits in pursuance of it, 
so far as to take the case from under the letter of the statuti^ 
1701. And in any complaint which niay nevertheless be taadm 
bgainst that officer, or agtiinst him and the magistrate joiotij^ 
^ common law, for rash, or partial, or malicious proceedings 
they have to defend themselves upon the ground of the private 
information lodged with them, or of that which has beea pro* 
cared in the course of their official inquiries.* 

The information, in order to authorize oommtwientfor iriatf 
must be a direct charge of facts^ not a vague statement of sus« 
pi^ions.^ 

Far less evidence is necessary to justify commitment in ordei' 
to trial than is necessary for conviction of the accused ; and if 
the informer acted bona fide^ and upon any reasonable groundl 
of suspicion, he is not liable in damage though the person 
should be acquitted, The greater opportutiity the person ac- 
cused has to commit the crime, and the greater difficulty there 
is to guard against it, the more slender evidence is sufficient.^ 

2. The *mLTrant must be in writing ; and of course must 
be signed. A person jimprisoned without a written warrant 
will recover damages from the judge conunitter, though there 
should be a sufficient cause of commxtment44 

5. The warrant must express the particular cause for whidi 
the prisoner is committed* It will not be sufficient if the 
warrant say generally that the prboner is charged with the 
crime of theft, murder, or the like : The particular fact 
must be set down in the warrant in a reasonable and sufficient 
manner, as the circumstances of the case allow }^as, for ia^ 
stance, the murder of such a man, committed at sudk a time 
and place $ or the theft of such and such things, taken from 
such a house, oi^ the farm of such a person, at such a times or 
the like.s 

4. The messenger or executor of the warranty before im« 
prisonment, or the keeper of the. prison receiving it^ must im* 
mediately give zjust double of the warranty under his handy 



' Hume, li. 83, 84. 

* Rac More against Sharpe, 10th July 1811.— Russell against Adie, 87th 
Jiinuary 1739. Kilk. Delinquency, Na. 4.— Burnet, 32S. 

^ Jamteson against Napier, S7th November 1747, Kilk. Delinquency, No« 

« Philip against White and DmmmoBd, 83d June 1748. KiUu Repanu 
tion, 4, 

i Hume, ii. 83,--^ John Ra« Mvrc agaioit Shaxpc and others, lOth Jul^ 
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io the prisoner himself. In practice, the ordinaryi ftndi id 
the prisoner, the most advantageous way of arranging this part 
of the business, is by subjoining the warrant to the inforraa-i 
tion to which it refers, and serving hini ^ith i, topy of both. 
But this, though right in itself, and usu^l in those sitdationi 
which allow it, does not seem to be necessary in compliance 
with the statute. If the warrant reasonably specifj^ the charge^ 
and refer to the inf6rmation, as proceeding from such aperson^ 
so that the prisoner knows against whom to proceed in' taking 
measures td hasten his trial, it seems td be due fulfilment of 
the law.' The warrant ought not to be subjoined to the pre-^ 
cognition. As the penalty applicable to this article is only im4 
posed on the officer or jailor < refusing^ the copy, it is not the 
practice of the Justiciary Court, or of the inferior conrts iik 
general, to furnish the copy unless it be demanded. 

In case of detention on a warrant which is defective in any 
of the points above mentioned, the judge grariter , and officer 
executor, and the keeper of the prison, are liable in the painrs 
of wrongous imprisonment ; as are also the officer and jailcft 
refusing to give to the prisoner a copy of the t«^arrant, even 
though it be a legal warrant. These pains (which cannot be 
itiodiHed) are L.6000 Scots (L.500. sterling), for a nobleman, 
L.4000 (L.S331 6s. 8d. sterling), for a landed gentlemanf^ 
li.^OOO (L.166. 18s. 4d. sterling), for every other gentleman 
and burgess, and L.400 (L.33. 6s. 8d.), for other persons.* 

The prisoner detained upon such defective warrant, as it is 
Hdll, has right to his release in tlte speediest and most sum- 
mary form of application. Accordingly, the Cotfrt of Justt« 
ciary have given relief in such cases upon such summary ap^ 
plication. Where the commitment is palpably illegal, the 
Court liberate instantly. Where inquiry is necessary, previous; 
intimation is made to the party concerned, and also to the 
judge, if the defect alleged is the want of a signed information^? 
An inferior court which has committed improperly seems en^ 
titled to liberate. 

The Privy Council, or any five of them, miay commit with*' 
out regard to the provisions of this act, " in the case of immi- 
« nent or actual invasion, rebellion, or insurrection," any per- 
son suspected of accession to such attempts ; but such person 
lias still the benefit of the act to obtain liberoUion.^ 



» Hame , ii. 83. ^ 1701, c. #. ^ Hume, H. 84-5, . ♦ 1701, c. 6. 
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11. Particulars not preacrsbbo bx 1701, c 6. 

It is pi^par that awanrant of commitment for trial boar the 
tiate, the quality of the magistratei the officers to whom ad- 
dressedf the gaol to which the person is to be carried^ and tlte 
conclusion of the prisc^r's confinement^ tiU liber^Utd in dm 
course t^law^ 

The warranty where it is granted separately, and either it or 
the signed information, where it is annexed to the information^ 
must specify the name and designation of the person to 'be 
tommitted^ ; for general warrants, or blank wan:aQts, as stated 
dsewhinre (Arrest)^ are illegal. 

See Arr€$$s ^c. where Chmmitmenk for Etamiuatum i$ 
iBtoiictd^*^Sail.'»^Idberaliou.'^fVrQngQus Imprisonment* 

COMMONTIES, DIVISION OF* 

A stJBJECT^ moveable or immoveable, belonging to two or 
iooore pensons^ is said to be held by them in commonty, or 
common property^ All such subjects are divisible by a proper 
action bnuight by any of the joint osmers ; which, however^ 
is not oompeteat before justices of the peace. A 

A commonty^ or common^ as understood in ordinary lan- 
guagesy which is the present subject, is considerably different 
from such a conunon property* It is a piece of ground which 
I^bngs in property to cme or more persons, and which usually 
is also burdeined with sundry rights, inferior to rights of pro>ii 
perty, such as pasturage) fuel, &c. in favour of one or more third 
purtiee. The intevest of such third parj^es could not be di*^ 
vided by any action at common law, not being rights of pra^ 
perty. An act of Parliament^ was .therefore passed) making 
such €omnu>nties divisible by an action before the Court of 
Session ; and, in this division, shares of the property corre^. 
spending to the value of their imerest are given, not only to 
those who have rights of property in the subject, but also to 
those having such servitudes^ or inferior rights over it. Jus- 
tices of the Peace, however, have no farther concern with this 
subject than that the proof of the state of possession may be 
remitted to be taken by them j the Court of Session being 
empowered •< to grant commissions to sheriffs, Stewarts, bailies 
*' of regality and their deputies, or justices of peace, or others^ 
^ for perambulating and taking all other necessary probation.** 

The facts to be investigated will always appear from the 



w » ■ " ■ 



f name, U. 84. f Ibid. 82« * 1695^ c. 39. 



V 



66 coMMomriBSy Divisioir of. kt. ^ 

commistioa and relative papers. The rules with regard td 
evidence must be attended to. 

A landlord is not entitled to claim from his tenant a shte 
of the expence of dividing a commonty proportioned to th^ 
tenant's interest.^ 

See Prof^^Cmmnwm io take Proofs* 

COMPENSATION. 

CoicPBMSATioM (which is necessary to be knoim by justices^ 
as they have civil jurisdiction to a certain extent) is an opera* 
tion of the lavr, by which, in certain cases^ where two parties 
are mutually debtors and creditors to each other, their claims 
extinguish each other if equal, or leave only the balance due 
if unequal. The party in such a case, agsunst whom action is 
brought, pleads his< counter daim as an exception.* 

I. Requisites. 
"-* Compensation cannot regularly be received where the debts 
oi^ both sides are not clear and beyond dispute. They must 
be ascertained either by a written obligation, the oath of the 
adnrerse party, or the sentence of a judge. The statute intro* 
ducing compensation requires that the counter claim be in- 
stantly verified \ but, by practice^ if the counter claim require 
<mly a short discussion to constitute it^ sentence is delayed j 
that the defender may have an opportunity of doing so, eveOf 
in some cases, where a proof by witnesses is necessary;i 

The parties must be debtor and creditor to one another at 
the same time. Thus^ if John owed James a sum, which 
James assigned to another, and if, after the conveyance was 
intimated, John should become creditor to James^ John can* 
not plead compensation against the assignee upon the debt due 
by James to John;^ 

Each of the parties must be both debtor and creditor in his 
own right ; for example, when a tutor owes a sum on his own 
account, he cannot compensate it with a debt due by his cre- 
ditor to the minor.^ In like manner, a person who has been 
subjected in a fine to the procurator-fisciQ, cannot plead com- 
pensation upon a debt due to him by that person in his indivi- 
dual capacity. An executor confirmed is in this question held 
to be the same person with the deceased.^ 



' Drummond against Swanston, 18th July 1783. 

> 16S2, c. 14J^£r8kine. iii. 4. 11. > £rsk. iil 4. 16. 4 ibid. 14. 

i Ibid. 13^ ^ Ibid. 



Oae who hai^ereral debts in his person, upoh vfhkh com^ 
pensation can be pleaded^ may plead it upon such of the debt» 
as he judges most for his interest ; for instance, on those 
which are the least secured, even though the first concourse 
was made by the pthers;^ 

Where there has been a concourse,, though the creditor 
should afterwards assign his right, and tlie assignee should 
complete the transference by intimation, compensation may- 
be pleaded by the debtor against the assignee upon the debt 
doe by the cedent. 

Compensation takes no place in debts which are not of the 
same quality. It is generally understood of one sum of money 
with anodser^ though.it may be received of fungibles, as 
qaaiitities of corn, provided they be of the same good quality:^ 
A sum of money cannot be compensated with a quantity of 
grab, or any thing of a different nature from itself; becausei 
till the prices are fixed, the two sums are incommensurable. 
But m this case some short time would probably be indulged^ 
to him who j[dead8 the compensation^ for a^oettaining the con- 
versions or liquidation, in order to make his debt a propeif 
subject of compensation.* . ' ^ 

An absolute and pure debt, already pay£y>le, cannot be cdm- 
pensated with a condition^il debt, or one whereof the term of 
payment is not yet come^^ 

An obligation to deliver a special subject cannot be com*^ 
pensated by an oUigation to deliver another subject, though of 
the same kind; ^^or can it be compensated by an obligation 
to deliver a sum of money. Thiis, if A have become bound' 
to deliver a horse to B, as by sale, he cannot refuse to deliver 
it, on the ground of a separate money debt of equal value due 
to him by B;— »(&e Retention.) 

II., GlECUlfSTANCBS fiARRtNci COttPCtNSXTlO};/. 

Vtom the exuberant trust implied in deposit, compehsatiod' 
cmnbt be pleaded against the depositor. Neither can it bd 
pleaded against the possessor of a note payable to the bearer/ 
by the debtor, upon a debt due to him by any of the former 
possessors of it# Nor can the acceptor of a bUl plead compen« 
sation against the holder upon debts due to him by the in« 
dowser** 

Compensation is not admitted on a debt extinguished by 
prescription at the time of pleading it, though not extinguished 
at the period of concourses 

Where the concourse is made by th^ debtor acquiring a 
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Aeht diie by his creditor^ coohipensation is ^rejected, thhef 
where a bad intention is presuihed agaifist the acquirer, or 
where the compensation, if admitted, would evacuate the legal 
diligetice of third parties. Thus, a factor who is sued by his 
Constituent for intromissions, cannot ofier compensation upoii 
a debt due by that constituent, and acquired by the factqt 
a^er recoverhig the rents sued for; and the debtdr of a per- 
^n deceased, ^ho has^ after his creditor's death, acquired the 
sight of a debt due by him, cannot plead it in a question with 
the other creditors of the defunct.' 

IIL Who cam use it, 

Compensation may be pleaded not only by the immediate 
debtor, but by any person havmg a material interest in its bein^ 
sustained ; for instance* by a cautioner pressed for payntenl^ 
upon a debt due by the creditor to the principal debtor. 

IV. Effect. 

Compen$ati6n, when admitted, extinguishes the mutual <^' 
ligations fiom the time of concourse downwards $ and conse^ 
quently stops the currency of interest from that date.^ 

Where both debts are liquid in sums of money, but one of 
them BOt constituted by decree at first, the compensation, as 
far as regards interest, will operate back to the period at which 
the debt was due.' 

Where debts are of a different kind, and afterwards cOn-^ 
Terted into money, the compensation can operate only feoait 
the period of liquidation.^ 

V. Rbcomfbmsation. 

A pursuer, when he is creditor to the debtor by a separate 
debt, which has not been included in the libel, may, if the 
debtor should plead any ground of compensation, elide his 
defence, by pleadii^ recorapensation upon that separate debt. 
Secompensatioii is governed by the same rules as compensation i 
bit where recompensation is pleaded, matters geaerally resolvei 
sato an action of count and reckoning.' 

Set MeietUiofu 

COMPETITION AMONG CONVEYANCES AND ' 

DILIGENCES. 

It may be proper to say a few words with regard to pre«r 
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fereiKes io coiil]^ttioos among conveyasces and diflfereiit 
diiigene^ (for it is the priority of diligeoce* not of obligation^ 
wbich determaeB the preference among personal debts.') 

jtuignatums^'^The preference aniong assignations depends 
on the priority, not of their dates^ but of their completion by 
jntimation oi* its eqiiiialehts. 

,4Err^i^jBi«tf 5.— ^Arrestments are preferred aniong themselves 
acciording to their priority in date, though only of an hour or 
two^ if the priority was clear,' notwithstanding that the pos* 
terior arrestment has obtained decree of preference upon a 
competition, if it was not extracted.3 Jt makes no difiercnci 
that some of the arrestments luve been used before the debe 
arrested was payables Where a prior arrestment has been osedl 
ppon a depending action, which is not yet brought to a; coit« 
elusion, and a posterior arrestment has been used upoh a decree 
or other liquid document of debt, and has been follow^ up by 
a proc^ ot furthcoming ; in a competition, if the user of the 
former have been remiss in pressing his action, and especially 
if the interlocutors have been against him, the user of th0 
latter will have decree ; if the former have not been remiss^ 
specially if the interlocutoirs have hitherto been favourable, the 
fiinds must remain in medio to await the issue of the process.' 
(See Bankruptcy, Not&.) 

Auignatton an4 arres/m^Tt^.*-- Assignation granted by the 
common debtor is pre£^2d)Ie to arrestment, if intimated before 
the arrestment is used j it is postponed to arrestment, if not 
intimated till after the arrestment is used, though granted before 
it ; it comes in eqisaHy with arrestn^ent, if intimated at the 
same time at which the arrestment was used.^ Priority of aq 
hour or two is sufficient.? 

/'(Otnd/flg's.— -Poipdhigs are prefersd>le s^mong themselves^^ 
according to the priority of attachment by the o£}cer.— (See 
Bankruptcy^ Note — Treatise on the duty of Consiables^ article 
Poinding). Poindings are not held to be completed, in com* 
petition n^ith other real diligence, till the tramiisrence of tb0 
property to a purchaser or the creditor has taken place, and 
till a note of it has been lodged with ttie clerk.9 (See JPoind* 

, ^ Cameron againtt Boswell, 3Sth February^ 1779«— -Goldie agaiolt Gibioil 
and Balfour^ 26th February 1779. Diet. iii. 45. 

3 Lister agaiiut Ramsay, 26th July 1787. 

4 Watkins a^inst Wilkie, td January 1729, 

5 S«e Bay aes against Graham, 16th February I7d6. 
<^ Erskine, iii. 6. 19. 

? Davidlson against Balcanquhal, 80th ^aauafy 1629, Doric* 
f TulUs agtintt White, 18th June 1817t 
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Poinding and arrrj/m^fif.— •Poin^g used before decree oF 
furthcoming is obtained upon an arrestment^ excludes such 
arrestment, though ,it was not used tiU after the date of the 
arrestment, as it carries the real right to the user *, the arrest- 
ipent only gi^es a personal claim. An order of the court to 
sell for behoof of the arrester, obtained in the furthcoming, 
puts the arrester out of danger from any poindings used after 
that time.* Regular decree of furthcoming of course secures 
him. 

Executors cr^<2i/or«.-— Confirmations qua exeaUar creditor 
from the commissaries are in ordinary cases prefiAred according 
to their dates. The creditors of « the deceased using this dili- 
gence within year and day after their debtor's death, are by 
statute preferable to those of the next of kin.^ Where an 
executor has been confirmed in a general character, as executor 
nominate or next of kin, the creditors of the deceased are 
preferable to his at common law upon the funds so confirmed.j 

Executor creditor and airestment»^^The preference depends 
on the priority of decree pf furthcoming, or obtaining con* 
£rmation.^ ^ 

Executor creditor and assignation^^^l^he preference depends 
on the priority of the coniSrmation, or of the intimation of the 
^signation;s (See Hypothec — Servant.) 

CONSTABLES. 

CoKSTABLEs are the officers of justices of the peace. 

The justices are directed, at their quarter sessions,^ to ap^ 
point two constables at least for every parish, or more, ac- 
cording to their discretion ^ and in great towns, not being 
f:ities or free burghs (for in such it i^ prescribed ^s the duty 
of the magistrates), they are directed to appoint s^ number 
proportioned to the extent of the place.^ 

The constables, upon their appointment, take this oath : « I 
^< do swear that I shall faithfully and truly discharge thf 
f < office pf constabulary within 



' Stevenson agunst Grant, 27th July 1767. Kamca. 

• 1695, c. 41. 3 Stair, iii. B. 71. 

f Carmichael against Mosman, 22d June 1742, Kilk. Competition, and 
Elchics, Arrestment, If^o. 19.— BellV Com. Sd edit. ii. 121. Bat see Erskine, 
ill. 6. 11. 

5 Sinclair againat Sinclair, 5th July 1726, Home. Diet. L ISO.— Cua^ 
against Garbet and Company, 8th March 1775. 

* Thia is often done by quarter sessions ajjourtud to lit migUti wh to d ^ wheui 
from tha extent of the county, it would be inconTenient to bring the con* 
((tables to the hcsfd borgK.-^Scc S$u%om*') 

Ij5l7, c. 8.— 1661, c. 88» * 



^dunflf the tiin^ tppoioted bi^ and shall not. for favour, 
<< respect, or fear of any man, forbear to do what becomes me 
** in the said o^gc^; and, above all (hmgs, I shall regard the 
^ keeping and preserving of the King's Majesty's peace, and 
<^ shall, at every quarter session and meeting o;f justice^ give 
<F true and due infbrma^on of any breach which K^th been 
*f made of his Miyest/s peace, witlun the bounds of my com- 
<< mandment ; and shall noway Ude, cover, nor conceal the 
<f same, nor any of the proofs and evidences which I can give 
^f {qt the clearing and proving tbereoll So help me Gop/'^ 

The office having at one (ime been shunned, the justices 
were directed to change the constables from six (nonths to six 
months, aqd to fine and imprison those who refused to accept. 
But ip is npw f»ually held till the officers acquire experience ; 
and there has, not for a long time been oco^ion (o use.con^« 
pulsion. 

The constables are punishable by th^e justices for neglect of 
duty, eiuortton, &c.— (See Cdurts.) 

With regard to the duty of constables, there b a summary 
of it lately put>lished by th^ author oi[ this treatise. To that 
is subjoined 4 ^uipqpAry of the duty of a private person in ci:i« 
minal cases. 

CONTRACT IN GENERAL. 

A COKTRACT (questions with regard to which may occur 
before justices in the es^ercise of their civil jurisdiction) is the 
voluntary agreement of two or more persons, by which some- 
thing is to be given or performed on one part, for a valuable 
consideration on the other part. 

Thpse who a^e iqcapable of cojpsent, a3 pupils, idiots, per- 
spn9 #t^olutely dr^nk, &c. cannot contract. Consent is excluded 
by error in the essentii^s of the contract, by fraud, by vblence^ 
or the menace of viplen^e.^ Things exempted ftpm coovperce 
by nature, by the destination of the owner, or by statute, can- 
not be the subject of obligation-^ No person can lay hio^^self 
under an obligation to perform whaijt is naturally iiQpo^sible, or 
to do any unlawful or immoral act, which is said to be legally 
ifnpossible. One undertaking such an ob^gation is not bound, 
and is not liable in damages. But all facts in themselves pos<» 
sible are the subject of obligation, though beyond the power 
of the party bound, who is luble in damages if he cannot per- 
form.4 
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The degree of negligence which throws tUp blame upon a&f 
person contracting, so as to make him liable fbr <he damage 
sustained by the other party, owing to the contract not havmg 
been fully performed, is fixed by th^ following: rules. Where 
the contract is entered into for the benefit of both parties, as 
in sale, each party is bound to give that middle diligence^ which 
a man of ordinary discretiim employs in his own affairs. Where 
only one of the parties is benefited by the contract, as in loab, 
he is bound to give that exact diligence which a man of the 
most consummate prudence employs in his own affiiirs ; while 
the other party, who is no gainer, is only liable for ddle (frau4 
or unfairness), or for gross omissioas.t 

' For the constitution of contracts, see each.— For theuf ex- 
tinction, see Payment^ Compensation^ PrescripiiQn.^^For t^e 
consequences of non-pertbrmance, see Damages. 

COPARTNERY, 

CopARTKERT or socicty (questions with regard ta whicl^ 
may perhaps occur before justices under the small debt act) ia^ 
a contract by which the several partners agree eoneerning the 
communication of loss or gain, arising from the subject of the. 
contract,* 

Where a partner acquires a right in name of the company, 
the property is vested directly in the company. Any partner, 
signing the company's firm, binds the whc^e partners in 
ordinary acts of administration ; but no partner ^an, without a 
special warrant from the company, bind theni i|i acts of a dif^ 
ferent description.^ , 

Each partner is liable for all the debts due by the company, 
though exceeding the stock^ s ^"^ though, in an action against 
the company, all the partners must be called, any one of them 
is liable to instant execution for the whole debt, leaving to 
him bis recotirse against the others for their shares. The 
private creditor of a partner can only attach his share of the 
stock and profits, after deducting the company debts, which 
must first be paid.^ If the company creditors be not satisfied 
from the company funds^ they rank for the residue upon the 
funds of the partners, along with the private erecfitors of those 
partners.** 

To make the dissolution of a company effectual against the 
public, it must be publtcly notified. 

* » Erskine, iii. 1. ^U * Ibid. 3. 18. ^ Ibid. 2a 

4 Dotiglac, Heron, and Company, against Hair and others^ S^Fth July 177% 
I Era kine, iu. 3, 21— JBcU's Cojp. 8d $di^ ii. £36, < ibid. d3f|. 
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X. OfFEivefis ACiittrr jtrt^Gss oit ovneEts* 

Vp is hardly nectfisary to mention, for the informatidil of 
jttttiees of th6 peace, that it is treason to kill any of the Lordsf 
oTSession or Justiciary sitting in judgment* ; that it b a capital 
cditie to illtade or pursue any of << his Highnesses Session'* for 
service done w the King m that capacity }« or to strike or hart 
soy person in the Inner or Outer Parliament- House daring th^ 
^ting of the Lords <iS Session, or in the presence of the Lorda^ 
of Jostidary sitting in judgment/ 

To strike or hurt any judge, when sitting tn judgment, is 
capitaL4> To strike any person in the presence of any inferior 
coart is punishable with a fine of L. 100 Scots, to be employed 
8t the discretion of such court, and imprisonment during its 
pleasure.^ 

<< Even such inferior acts of insult, disorder, or contempt of 
^(judges, as do not fall under the sanction of any of these or« 
f' dinan^ces, are not, however, on that account, held to be be- 
^^ low the cognizance of a criminal court, at common law. 
^The bare appesorance or preparation of violence, ds hf 
<' clenching the fist, or shaking a stick ; the use of contume- 
f^lious, reproachful, or threatening words ; the chaAenging to 
<< fight ; or the insinuating of mischief and revenge : ady of' 
<' these indecencies, offered to a judge or magistrate, though 
'< out of court, if on account of his judicial [Mroceeding^, and 
« still more if in face of judgment, is a violation of the due * 
•* reverence of his character, and a pernicious attempt to in* 
« fringe on the freedom and impartiality of the court/'* 

The defaming of judges, or throwing any reflection against 
the integrity of a court, is highly punishable. If relative to 
any proceeding which is at the tin^e, or has lately been, de- 
pending in court, it may be punished there suthmarily.^ 

« Every judge, of whatsoever degree, has powers to punish 
<^ summarily^ and of his own motion, all such disorders or 
*^ misdemeanours, committed in court during the progress ol* 
^ a trial, as are a disturbance of the judge in the exercise of 
<< his functions, or a violation of that deference which ought 
<c to be observed towards him, when proceeding in his office. 
^ The hindrancei therefore, or molestation of the officers of 

~ m II I ■ I I. .1 .. I !■■. .■.■■ . I I III I t mmmmmmmm — — — —HP—— ^ 
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<^ cottrt, in their duty, the use of any threatteing or contoma^ 
*< lious speech or gesture there, with relation to the judge or 
*< the trial, any open expression of either censure or approi»» 
«< tiiin of the proceedings of the judge or the jury, a$ by acda* 
<< matton or otherw^e ; nay, the wilful and repeated breaking 
^ of sikfice in court : dl these are exampiet of this sort of pe« 
« tulant contempt, for which the magistrate may reproye the 
M delmquent of his own knowledge and' upon the spot. AU 
<< wilful disobedience or gross neglect of the orders and pre- 
^ cepts of court, in matters relative to any trial, is, in Uka 
^ manner, necessary to be subdued without delay i otherwise* 
^< the course of justice wc^ild be -liable.to be stopped by the 
«< refusal of jurors to serve, or of witnesses to appear, or ta 
^ aQ3werf and in many pther ways."^ Every judge may re- 
press, in the same way, all attempts which may be niade» 
with relation to a trial recently or then depending, to sUmv* 
der the proceedings of the court, or to impose oa their wis-i 
dom, and to pollute the channels of justice, to the prejudice 
of a £air trial, particularly to corrupt or withhold evidence.* 
See Perpnry. Upon this principle, of judges vindicating their 
honour summarily, the Cpurt of Session approved of the pro- 
cedure of certain justices of the pe^ce who, after ^ i9eeting of 
the justices was oyer, and when they w^re ^oxif. to take horse* 
immediately returned into the house in whi^h they hskl met^ 
and directly seat the woman of the hot\se to gaol, ror very in* 
jqrious language then used towards them, not personally merely* 
fo^ in that ca^e they coul^ not bav^ don^ it* but as in the 
o^ce of JQsti^es.^. 

Contempts^ committed in court may be punished summarilyi 
there, as by £ne or imprisonment, on the motion and know- 
ledge of the (ourt themselves. Contempts committed out o£ 
court ought to be brought forward by suiQQiary compl^t o^ 
the prQcurator-fi3cal, and proved* 

II. Offences bt jupgss oe oFficEis,^ 
Bribery in a judge is punishable, in the case of an inferior 
judge, with ^i a discretionary censure, including, among other 
•* penalties, the loss, of fame apd o|Bce, beside payment of the 
^^ party's cost, and reparation of his d^mage^ By bribery is 
understood a judge's selling his judgment for good deed or 
reward to himself ; meaning by thuf not only his taking a bribe 
to decide against his cxuiscience, but, in general* his taking to 

> Hume U. 135. * Ibid. 136. 

' l^dward against Sir John Dalryroplc and othen, 3d Jpne 173S. ^ilk* p* 
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Aew hvoQT in his office^ It is punishable only by the Court 
of Josticiarjr.* 

r Any of the inferior cAoers of court, such as clei^s, fiscals^ 
aod the like, taking reward for shewing favour in his depart* 
meot, is punishable at common law, as for a species of £i]se« 
hood and breach of trust, with as high penalties as those Josc 
menuoned. And upon such a charge, at least if it be relative 
to any recent occurrence, the judges of the court where the 
wrong happens are probably competent to determine, deflano^ 
upon a summary complaint.^ In many cases, justices of peace 
can hardly inflict an adequate punishment. 

Giving, or even offering, a bribe to any one, whether judge 
or officer of court, whose station gives him a concern in the 
administration of justice, is highly punishable at common law.4 
Such an offence, however, has rarely, if ev^, been tried by 
justices of peace* 

Oppression or partiality of judges are subject tp an arbitrary 
pantshnaenti by the Court of Justiciary .< 

Judges and magistrates are also punishable by the Court of 
Justiciary,? if they leav^ upperformed> 9t perform in a slack 
and insufficient manner, any known and capital point of their 
duty.* 

(^cers of the law negligent of their duty are also punish- 
able.^ Like all other courts, justices of peace are the pnqier 
court for all offences, such as negligence or extortion, conu 
mitted by their officers in the execution of their duty.i^ 

AU inferior judges and their clerks are prohibited, not only 
ftoai acting either directly by themselves, or indirectly by 
mediation of any confident person, as procurators or agents 
before their several courts, in any c^use depending before them, 
but also from giving partial counsel or advice in such cause^, 
under the pains of law, for malversation in office^ excepting 
in petitions or applications for coi^n^itmept." 

PRIME IN G£:N£RAI<. 

Bv a crime is understood any act for which, besides repara- 
tbn to the private party injured (see Damages)^ the person 
guilty must mi^e satisfaction to (he public, sis being an in« 
firingement oi the social regard due. to it.>^ 

' ■ ■ ■ ■ ' J. 
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I. Dole is kecessart* 
D6te> of ntalkiotxsi iBtMftioti, WhidSte esrfcntisd t6 a criiiie» 
k A torrnpt and mati^alit dhpositioOi n^dleis afbrdiit koA 
•Nxial duty.* It h not tiecessztf to prov« an int^midii t0 in« 
jure the individual sufferer ; thus it is rfltirder though ^^n U 
tilled b^ mistake instead of James, iinles» the killing of James 
would hate been justifiable or excusable* i tiGt ii it fiec&sary 
td^ ptOTe an intention to injure tfny on4 lii {Mfrtictihir ; tifas it 
h murder if a man, without Sufficient eaufee, fife a gtvn among 
a crowd, or in a place of public resort, and kill al person^ i nop 
h k necessary to prove an intention to do' the vety miscbief 
which has followed, if an intention appear to do some vlc^ent 
pad atrocious mischief, and the event which has follo^wed be 
not an unnatural consequence of it ; thus i( k murder if a 
man unmercifully beat another, who dies iii consequence/ 
Neither is it essential that the culprit haiVe been fully aware oS 
ike wickedness of what he did, or hslve tJioiight it wrong at 
di ^ : or that he know what w^ the appropriate pnnislifiient^ 
or that any punishn^ent was the conseitjuence.^ 

II. A WRONGFUL ACT IS NECESSART. 

There must also be a wrongful act in prose^utiott of snch 
vicious purpose. It is often difBeult to' decide h6W fair the 
Wlpf it mu^ have proceeded. 

On the one hand^ the culprit is puftishaiy^, (bnt n6t ^hb 
tl^e full paiils of the completed o^ence) who, meaning to do 
a grievous injury^ advances so far as to do % con^iderablef, 
though inferior harm j as if h6 stab and Woufid, or aditlinister 
l^dison, intending to murder, or if h^ assiaaft, with the iif^^A* 
tion fo rob, or if he break into a shop ait night tO' ^teal, buft h 
ciaught before he has displaced any of the goods.? Hf k aisi^ 
punishable, although no harm have ensued, if there have b^^ao 
inchoate act of execution, if he have done that, or part qf that» 
by which he meant to perpetrate the crime, And which, ^f not 
defeated, would have done so *, as if he offer poison, or if he 
tbss combustibles upon the stacks in a b^rn-yard, or if he in* 
litigate Others to raise fire, or if he seriously attempt to seduce 
^ Servant to ufrfasten his master'^ house, that he may enter ik^ 
the night and steal.^ But it is not fixed whtdther sOch incho^ 
ate act of execution, without actual^ harm, would be puoisha- 
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bte in Hioffe venial trespsfesea, e. g, tn attettipt to pick pockets^ 
or to steal Snen from a hedge.' 

On the ether haiid, the law does not ordinarily take cogni*: 
zance of those remote acts of preparation, such as procuring^ 
the instruments of homicide, house-breaking, fire*raistng, for* 
gerfi or coining, which serve indeed to disclose a wick^ pur«« 
pose^ hot are not actual inchoate acts of execution, and leave 
time for repentance.* And the same !holds iq general, even' 
with regard to pireparations, which, although of a continue^} 
and laborions nature, and serving to remove some of the 
ttain obstacles, are still distinct irom the final perpetration^ 
which requires a new effi>rt, e. g. writing an incendiary letter 
if not sent, writbg a libel, if not in any way published, and 
at common law, (but see Fakehoodj for statutory provisioq) 
preparing forged bank notes.' 

But, between those extremes, there afe many ambiguous 
cases, e* g> a man l(E>und in his neighbour's barn-yard at night, 
with tinder box and matches, though not yet kindled, or wait-* 
iog armed at nighty at a concerted spot, to rob and murder a 
certiun passenger expected to pass that way.* 

By special statute, the attempting to ktU officers of the navy* 
or revenue, in the discharge of their revenue duty, is capital^ 
(see Exdhe and Customs^ sect. Forcible offences punishable ca- 
pitally) 

Certain attempts to injure manufactures are made capital 
by slatntes. (See Manvfacturesy sect. Breaking into house, &c. 
Mischief, Malicious. — Riot.) 

IIL Defect of dolb. 
In some cases there is a defect of dole, either absolutely or 
to a certain degree, and a consequent proportional freedom ' 
from criminality^ and exemption from punishment. 

]. Minority* 
Minors who have reached puberty,, which, in this questtooy 
is 14 years both for males and females, are liable to the or- 
dinary punishment, even capital, for those crimes, such as 
murder, fire-raising, theft, or the like, of the guilt of which 
they may be aware.' Minors under 16 years seem hardly lia-. 
Ue lo capital punishment for instituted or statutory offences^ 
as saying of mass.^ Minors who have reached 10^ years may 
perhaps be punished capitally in very flagrant cases.? Witti 
regard to arbitrary punishment for crimes committed after 

■ Hume, 1. 27. * Ibid. 28. * Ibid. ♦ Ibid, 
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leven yi^vs^ if they may have beoi aware of their fuSt, and * 
lunre not been constrained, minors are liable to it according to 
t|ie circumstances of the case. One under sevea fears is net 
liable to any punishment. 

9* Insaniiy. . . 

tiisahe persons are held incapable of dole, if their insani- 
ty amount to a total alienation of reason, a subjection to 
the delusions of a distempered fancy, without any government 
of themselves. Mere weakness of intellect, craziness, or moody 
temper, are hot sufficient to exempt them from punishment.' 
It would seem that their knowledge of the guilt of the crime, 
generally stated, for instance, murder, is not sufficient to sub- 
ject them to punishment^ if they were incapacitated to judge 
oif the criminality of the particular act ; for instance, the 
murder of their best friend, whom they conceived to be their 
enemy attempting their lives.* It is sufficient, of course, that 
the insanity exist* at the time of committing the deed, thois^h 
it may not have existed before or after«' The effisct of io^ 
sanity is a total acquittal.4 When the weakness of intellect is 
short of this, it is not a good defence ) it is only a ground of 
application to the throne for mercy .< The Court of Justiciary^ . 
however, always (except in deliriilm from fever or other 
bodily disease, for which an undoubted momentary cause can 
be assigned) ordain insane persons, for the sake of themselves 
and others, to be confined till their friends find surety to beep 
them safely.^ (See Idiois and Furious Persons.) 

S. Intoxication. 
Intoxication is no defence.' Perhaps, however, in crimes 
which are punished chiefly on account of the efTect which the 
culprit's influence and example may have on others^ or the 
shock which his conduct may give, for instance disloyalty, it 
may possibly be a ground of mitigation." 

4. Subjection or Compidsioni 
Wife* — "The defence of subjection to the husband will not 
avail a wife in any atrocious crime, as treason, murder, or fire- 
raising. But, perhaps, if she appear to have been constrained 
by his orders, it may in venial trespasses exculpate her, and 
in more grave cases may mitigate her sentence, if she appear 
1^ guilty than her husband.^ 

> Httinc, i. 36. > Ibid. 36, 37. a ibid. 38—43. . 4 Ibid. 43. 
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c -dJM-^In the case ^ a cUld, if there concur great y<filfli» 
SHbjedkm to the parent will operate a mkigatkm of the ofdi« 
jutf pains in higher offimcesy^and ooay operate a total acquittal 
in the more venial/ 

> SeroafU.^^Tbe subjection of a servant to lus master Is no 
defeikce, unless he can shew coercion and the reasonable fear 
\rf idolence, agsdast which he had no sure or near protection.s 

Qmpulsion by stratiggr.-^In the ordinary case, it is hecef« 
sary, in order to make this a good defence, that it could not be 
withitobd, or escaped, without imoMcUate unavoidable danger 
of death, or great bodily harm ; that the party proceeded as 
little way as was possible in the circumstances ; atid that, on 
regaining his freedom, he gave information of the crime, mad 
rdionded any profit which he made. In the case of great 
commotiooy or extensive danger, as a rebellion, or a great 
mob, some degree of latitude is allowed.^ 

Public rdatian.'^A. judge or magistrate is warranted and 
bound .to obey the law under which he acts, though its pro* 
visions may seem to him contrary to justice/ If he feel any 
repugnance to execute them, he can resign his office. 

Aa officer of the law who bona fide executes a judge's order^ 
not palpably and notoriously illegal, incurs no guilt.* But 
where a person, acting of his own choice^ happens, through 
misapprehension of the law, to do an unlawful act, «. g. to 
plunder a wreck or to kill an outlaw, he is answerable.<> 

A soldier may be exculpated by subjection to hb officer, if 
the order was such as falls within the officer^s commission and 
known customary line of duty, and was at least excusable, and 
not plainly an injury or aggression.? 

Wmt^ — The compulsion of extreme want is held no excuse 
for a crime ; but it may found an application to the throne 
for mercy.* 

DAMAGES. 

The namie oidamaig€% is commonly given to thii reparation 
to which one man is entitled from another, by whose fault he 
sustains loss or injury* / 

A claim for dsunages being a meTe civil claim, even thougU 
founded upon a. delict, is not ordinarilv competent before the 
justices of peace, otherwise than under th^ small debt act, 
except in one or two instances, in which (as mentioned under 
those instances) jurisdiction is conferred upon them by special 
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fMiHfSi IndepAadUiitlrOf tbe smll 6tbt act. tt m, ptrKap^i 
compettnt in certaia cavei^ whea prosecuted idaog .wifeh>s» 
ni^mmtof th^ ikffonce. {See Jmtieaf .sect* Pactkulars floe 
in Commission.) 

T)ie loss ^r injury may arise e!ther» 1. Froni a suu^a fisuhire 
tp perfomi his part of an ordinaty diril contract \ or^ % From 
himself, or others for whom he is answerable, being guilty of 
a 4alict or crim^ or of a neglect of duty. 

I. BaSAtH or COKTSACT. 

tn all obligations concerning things lawful, and in them^ 
ilelves possible, the obligant who fails in performance of his 
p9H tnutt toabe up to the creditor the damage which he has 
sustained through the non-*performance/ Damages are due 
imly for an obligation which has become imprestable; by which 
is meant that^ while it is possible to fulfil the contract as agreed 
lipon, the party in whose favour it is conceived may insist for 
specific performance ; and that the obligant has not his optiofi 
whether he will fulfil his contract or pa^ damages. A penalty 
adjected to an obligation does not give the debtor his option 
to pay the penalty and be free of his obligation, if it be still 
pre$table*i( 

Every thing by which a man's estate is lessened is damage 
or loss* Damage, therefore, includes expences of process^ and 
all sums expmded by the sufferer towards obtaining repaurationi 
but it never ought to rise higher than the loss truly sustained.i 
The extent of the. damage^ where there ik no fraud in the 
0»e> ought to be estimated according to the real value of the 
subject, and not by the prelium {fffkctionis^ or imaginary value 
which the sufferer may put upon it.4 In estimating the 
amount^ no damage which is remote, or indirect ought to 
enter into the computation. Thus, for example, though th^ 
debtor's failing to make punctual payment should have drawn 
after it the utter ruin of the creditor,'he can only demand his 
debt and the expence of recovering it. And a creditor is en- 
titled only to interest for his mon^, not to any farther profit 
which he might have made of its 

Frequently the damages arising from breach pf contract are 



«|i"i' H i 



» Erskinc, Hi. S. 86. » Ibid. s Ibid. 1. If ♦ Ibid. 

5 Ibid. 3. 36, — ^Thcrc are examples of this doctrine in the cases, Robinson 
and Company against M'CuUochs, S3d Dec. iBOB.^Anderson against God« 
aard, SUt F«b. lQa9.-^Ta7l(ir against Morison, 17th June ISOOr— Shirra anil 
Mains against Har?ie and Company, 11th December 1807; noticed in Taylor 
against Morrisoxi} 17th June 1809.^Dunlop against M'Kellar, 3Ist M»y 
1615. 
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mot wtmded af AtQst each obligaot in soHdumf wKare thera are 
woore than one, but pro raid, in proportion to the share which 
each had in the transaction. There seems no invariable ruTe 
on this point; but the judge will decide according to the jus« 
tice of the case. 
. See Contract in generaL 

IL Delict, or neglbct of duty. 

1. By onis self. 

(1.) Delict.'^'Everj crime by a man against his neighbour 
gives rise to two actions ; one at the instance of the public 
prosecutor, c^ of the private party injured, with his concourse, 
lor punishment ; the other (which is to be considered here) at 
the mstance of the private party, for reparation of his damages^ 
and in solatium of his grief and pain. To give an example % 
if a person be assaulted and hurt, he will have a good claini 
agunst the assaulter for the loss which he sustains by being 
disabled from following the occupation by which he earned 
his bread, for the expence of his cure, for that of his law-suit, 
if rendered necessary, and for a>sum of money^ in addition, as 
a solatium or compensation for his suffering. 

Where the party injured can be restored precisely to hi^ 
former state, that ought to be done : thus, if goods be'wirong* 
fully carried off, the party^s damage is made up by having 
them restored, and by being reimbursed of the loss which he 
has sustained by wanting them, and of the expence of recover^ 
ing them. Where that, cannot be done, the judge appretiate$ 
the value in money \ of which there are daily instances, where 
goods are destroyed or made worse by an accident, in uny 
degree imputable to another.^ 

It has been seen, that damages from breach of contract ar^ 
limited to the direct loss proved to have actually arisen. In 
damages from delict, the sufferer is more favoured. He is 
allowed to give his own oath in litem as*to his loss, subject to 
the modification of the judge. Where one's property is injured 
or taken from him by a fraudulent delinquency, it ought to be 
valued beyond the price which it would bring in the market ; 
as where trees near a gentleman's house have been cut down or 
hurt, which served for ornament or shelter .a In certain cases, 
the pursuer is entitled to violent profits^ i. e* to all the profits 
which he could possibly, have made had his property not beea 
withheld from ham. 



> Erskine^ iii. 1. 14w f Ibid. 
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A person is liable for the full patrimonial damage wfaleh ii 
the consequence of his oflbnce, howerer unable he may be to 
pay it. On the other hand, the fine to the public, aed -even 
the solatium to the sufferer, ought to be proportioned to the 
delinquent's means. Thus, if a tradesman be assailhed by m 
poor man, he will have a full claim for the damage sustained 
by his being dbabled From work, for the expence of his cure, 
and for the charges of his lawsuit ; but the solatium for the 
pain and anxiety which he has undergone will be proportioned 
according to the poverty of the offender. 

All concerned in the wrong, whether as principals, or only 
as accessaries, and however small their concern comp«!^ wkh 
that of the others, are liable each for the whole damage.^ But 
this does not seem to prevent any individual concerned, who 
has paid the whole^ from having recourse against the rest foi^ 
their shares. 

Where a delinquent is subjected by statute to a determinate 
penalty without mentioning reparation to the party, the 
silence of the statute does not deprive him of his claim for re- 
paration.* 

("2.) Neglect of dSt/fy.— Damage may arise, not only from 
positive crimes or acts of injury, but also from folameable omis^ 
sion or neglect of duty. Thu^, a clerk of court, who has 
through carelessness lost the writings of a parly, which were 
produced in process, must make up the damage.3 Thus, 
also, if damage be occasioned to property or passengers by a 
sign-post having been improperly put up, or by flower-pots 
fsiQingfrom windows ipto the street^ owing to their not having 
been properly secured, or by any accident of the same kind, 
the person who has been in fault is liable to repair the damage. 
A person receiving a material injury from falling during the 
night into a temporary pit made by certain builders, in one of 
the lanes of a borough, was found entitled to damages from the 
magistrates, though c^siderable precaution had been used, by 
those who dug the pit, to prevent injury.^ If the damage have 
not been occasioned by some culpable act or omission of the 
party, there is no claim for it.' 



' Erskine, iii. 1. 15. > Ibid. 14 « Ibid. 13; 

^ iTines igainst Magistrates of Edinburgh, etb Febnnry 1796; 

' Erskine, iii. 1. l^-*-The judgment of the Court of Se&&ioo, in Smith 
^gainst Mklne, 8th March laiO, finding the workman, for whose use an open- 
ing was made in a wall, liable for damage arising from its not being properly- 
fenced, was, on Sth July 1814, reversed by the House of Lords, because the 
accident did not happen till some time after he had left the work, and the 
opening was left for the use oi the other workmen who remained there, and 
who used ic accordingly* * 



2j Diiicfy or neglect of duty f hif others. 

(li) SefvatU.'^A, mun is m m^ay cases apswerable civilly 
)br the act^ of his servant. Fqr ex^cnpley if the servant of a 
))erson living in a town occas^OiQ damage, ^ by throwing any 
tldng over the window, the master, 4s well as the Servant, is 
liable civilly for such d'amage $ it being held thut he is blanieT 
able for not m^jiiraining better order in his household. Id 
gener^^ this responsils^ty applies only to wrongs which have 
origihated in the servant's situation ay siicb, cr where the ser« 
vice has aided him in the commission, or where the case cai^ 
be supposed to have fallen under the m^ister^s own observation; 
But to such wrongs it applies very extensively. Thus, thicj 
court had no hetitaiion in subjecting the owner of a public 
coach to a very great amount| for damage done to a paa4 
senger, in consequence of the coachman driving furiously j; 
being clearly and unanimously of opinion, that masters are lia- 
ble for damages sustained by the unskilfulness, nialversation^ 
or culpable negligence of servants, in matters entrusted to thdr 
care.x A master was eyen, in one case, found liable for damage 
doD.e by Jiis servants in his bus|i;iess^ though he was at a dis^ 
tance, and though they were acting against his express orders^i^ 
^ut, in a later case doubts were expressed as to that decision $ 
and a landed proprietor ytdA fovind not liable for damage 0C7 
casioned by the cutting of a tree upon his property, he being s^ 
a distance, and not having git^n any authority to> the persons) 
who cut it.3 

(3.) Siipmas/eri ^v. — The bwnefs of a shi{) ar^ liable for da;« 
mage done to goods on board, by the acts or omissions of the 
4shipmaster or mariners, in the course of their duty ; as by 
running away with the ship, or by alloyfrv^g the gopd^ to bel 
daoiaged by carelessness. JQut the owners are ncft liable for 
any act by the master or mariner^, without their privity^ 
beyond the value of the ship and freight of tl|e voyage.4 'Theif 
are not liable for loss by fire on board,; in vessels of any des.; 
cription, even in boats on inland navigation$.<' They are ^bt 
liable for loss of goldy silver^ precious stottes, &c. u^le^s enter* 
ed as such.^ It has been doubted, however, whether fi^oh 
claims, being of a iinaritime nature, can be competently tried 
before any courts other than those of Admiralty. 



' Dnunmond and others a^inst McGregor and others, 26th f ebniaiy 16'i8't 

* Lord Jtqjth against ;K:eir, 10th June 1812. 

' Linwood againiit Hathorn and others, 14th May 1817, 

« 7 Geo. jl. c. 1^^ sect. 1.-26 Geo. HI. c. 86^sect. l.-*33 Geo. HL c. ld9W 

i 26 Geo. IH, c. b6, sept, 2. - 

' Hunter and Company against M*Gown and o^ers^ 16th May If^H^' 

' 26 GcQiIlI. c.86,s€ct.3, 

f2 
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(3.) Others employed. — One is also answerable civilly, for 
damage by others employed to do work for him, if he was 
bound to be scrupulous in his choice, and to look narrowly 
after the persons chosen. Thus, if a tradesman^ employed to 
build a house in a town or frequented place, neglect properly 
to secure the foundation, the employer is civilly liable as well 
as the tradesman. On the other hand, a person is not answer^ 
able for the misconduct of an agent or messenger employed by 
him in executing a diligence, unless he was privy to it '^ be- 
cause those persons are recommended by public authority, as 
properly qualified, so that the employer is not bound to be so 
scrupulous in his inquiries. 

(4.) Vicious animal, — A person is liable for any damage 
done by a vicious animal belonging to him, as by his dog 
hurting persons, or killing sheep.* 

(5.) Injury to growing timber, — Some instances of responsi- 
bility have been introduced by statute, in order to preserve 
growing timber 5 viz. against the haver or user of any tree cut, 
broken, pulled up, or peeled in the bark ; against tenants and 
cottars ; and against the inhabitants of the parbh, &c, where 
any tree is maliciously broken, cut up^ barked, or spoiled $ 
for which see Planting and Enclosing, sect. Injuring Trees ; 
sect. Tenants answerable for Family i andsect. Damage from 
Parish. » 

:{6.) Riots. — The counti^ cities, and borouglis, in which 
damage is done to churches, houses, &c. by rioters, (see 'Rioti 
sect. Kiot Act) are answerable for the damage; the counties 
being summoned edictally at the market-cross of the head 
borough, and the magistrates of boroughs in common form.^ 
This is- extended to damage done to any building and its fix- 
tures, and the furniture or goods contained in it,* but the terms 
in which the extension is expressed are not well adapted te 
the situation of counties and boroughs in Scotland. 
- - ■ . ■ , ' ■ 

» Stewart against M*Donald, 6th July ITSi. 

* In one case (Turnbull against Browfi field, 6th December 173^^ Elchiefy 
Reparation, No. W), the Court found it necessary for the partv injured t^ 
prove that the dog was known to the owner to be in the habit of killing 
sheep ; but they were very much divided* And the practice of, at least, some 
of the Sheriff Courts, subjects the owner for a first offence. The Sheriir 
Courts also frequently fine the owner, and sometimes, even for a first offence, 
kail the dog, or take other precautionary measures against arepetition of .the 
mischief. ' Perhaps the Sessions of the Peace are competent to do the same, 
from the general superintendance of the police and good ordet of the country 
firith which they are Vested. But such proceedings are, usually at least, car* 
tied on before the Sheriff. 

* 1 Geo. i. c. 6, sect. 6| 9. * 61 Geo. til c 19» sect 38. 
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. For tlie transmission of damages to or against heirs, lee 
Parties. 
See Mandaie. 

DECLINATURE. 

There are three grounds on which a judge may be de« 
<jlided ; that is, his jurisdiction judicially excepted to by the 

defender. 

I. Incompetency of the judge to the action. 
There are various crimes, to the trial of which justices are 
incompetent. There are some civil questions, too, p which 
they are incompetent } and, except in one or two cases, it is 
pDly under the small debt act that they are at all competent 
to civil questions. Under each article of this summary, the 
tttent of the competency of the justices to judge of it is men* 
tioned. (See Justices of the Peace.) The proceedings of ^a 
iocompetent judge are null. 

II. Frivilece op the defender. 
1 As to criminal cases ; the Scots Feers^ though not of the 
axeeen representatives of the order in the House of Lords, 
vA though, from minority or otherwise, incapable of being 
of the sixteen, can be tried for high treason, petty treason, 
aod misprision of treason, also for murder, or any oxhst felony ^ 
only by their peers \ towards which trial a bill must, in terms 
of 6th Anne, c, 23, be found by a grand jury of twelve men 
before a special commission \ but for all offences of a lower 
degree, the Scots Feers, like the English or British, are an* 
swerable in the ordinary courts of justice ^ and they are said 
to be liable also to attachment for such contempts as are of a 
Ugh degree.' Members of the House of Commons, as such, 
enjoy no privilege as to arrest for treason, felony, or breach of 
the peace \ and Mr Hume thinks it very questionable, whether 
this last description of offence does not in this matter compre* 
bend all criminal deeds,^ 

As to civil cases *, members of Farliament are free from all 
civil suits during the sitting of Farliament \ and they are not 
held to renounce this privilege, unless they do so expressly. 
Members of the College of Justice may, in the ordinary case, 
decline the jurisdiction of inferior courts in civil causes ; but 
}hey are held to wave this objection, unless they specially plead 
tt.' The small debt act, howeverj contains a clause debarring 

I Hiimf, U. 46, 47* ' \ Jbidi 4T» ? ^rsk, i. 2. 2V 



(A ^rttiiege dnder xl, on the gtound of the partf being <« a 
f* member of any other court of justice.*** 

in. Interest OF T(fE judge or ms kinsman. 
No judge can decide in his own cause, br in that of his 
father, brpther, or son, mother, sister, or daughter, either hj 
bitlod or by marriage ; or in that of his unde or ncTphcfw, aunt, 
or niece, by Wood. The objefction is not removed by the ju<i^e 
being equally related to both parties. In the case of irelirtfen 
by marriage, it is not removed by the dissolution of the mar« 
riage.* 

DEFORCEMENT. 

Deforcement i^ the hindrance or resistante of an officer 
pf the law in the execution of his dutv. 

The officer must be a lawful officer, and mtiit he engagetf 
in th6 execution of an official act \ or at least mtist have as- 
sumed his official character towards doing an official act. He 
must notify that he is an officer; and must, for that pu^- 
pose^ display his blazon or badge (baton in the case of a con- 
sfafele) if he be not personally known by the ]p!arty to be an 
officer ; and he must notify that he is acting officially. He 
must shew his diligence, if required, hut need not part Wit^ 
it to any one, nor give it out of his hands \ nor tic'ed h^ 
shew it if he have been alloy7ed to begin. Nor are any of 
those things necessary, if it appear that the bpposers all along 
knew the officer's character and erran4< The officer must 
proceed in a lawful manner. But, thpugh he should be act- 
ing unlawfully, the party must do nothing nibre thati is ab.so- 
hitely necessary in ord^r to stop him : wantonly to abuse him 
\% punishable ; and to kill him inay be murder. The obstruc- 
tion must relate to the officer*s duty. It must be by actual 
violence ; by raising some real impediment, or well grounded 
slarm of personal violence. The officer must be hindered : if 
ht persist and accomplish his object, the opposition is not de- 
forcement, but only an attempt to deforce, or an assault. 
This crime relates to all official (executions. All persons con- 
cerned in the opposition are guilty, though, they be not the 
parties against Whom the officer is proceeding, and have ,|iot 
teen incited by them.s 

The punishment is arbitrary \ imprisonment, and escheat of 
tnoveabies, out of which the private jparty is to be indemnified. 

m 
> ■ ' ■ ' ■■■■ ■ , 1 . II wmtmrnm^mm^^m^mmm i . ■■■ ■ 

* 39 & 40 Geo. Ill c. 46, sect. 19, » Erskine, i % J5. 26.— Gol- 

|Ic against Hamilton, ^Gth f ^brairy, 1816. « Hume, i. 390—391. 
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SQinetim€$*tlie sopreme court decern for a fine, or damages^ 
or bothy in lieu of all other penalties.i A justice of peace 
court would probably, in the ordinary case, for the deforce- 
ment of one of their constables, order a short imprisonmenty 
or a fine, and damages. 

The competent court for the prosecution, in case of the de« 
forcement of any of the King's officers, is either the Court o^ 
Seasion or that of Justiciary. Every inferior court has right 
to vindicate its own authority, and to protect ks servants from 
injyry in their office.^ 

The competent prosecutors before a justice of peace court 
seem to be, the procurator-fiscal, the constable deforced, or 
the private party emj^oyer.^ 

The employer cannot be a witness, even in a prosecution b}r 
tbe prDcurati»r-fiscal, unless he discharge his interest in the 
fscbeat, and for recovery of his debt. If the private party or 
officer prosecute, no near relation of either seems admissible, 
though sulfscribing as a witness to the execution of deforce** 
ment^ Sue Poig^ng. 

DISTRESS. 

DisTEEftS is a term of English law. In that law there ar» 
eight diflferent kinds of dbtress ; but the only kind which 
concerns justices of the peace. in Scotland, is that under their 
warrant to levy penalties, or other sums, by authority of special 
^cts of Pariiamenit. 

This distress is of the nature of an execution at common 
law, by which the goods of a debtor are seized, and, aftetr Sk 
certain time, sold for payment of a debt or penalty. 

As some acts authorizing justices to levy sums by distress, 
make no provision with regard to the interval between distress 
and sale, or with regard to the expence, it is provided, that in. 
all cases where a justice is empowered, by any act of Parlia- 
ment, to issue a warrapt of distress for levying any penalty or 
sum .in such act, he may, in the warrant, order the goods to 
ke sold within a time limited in the warrant, not more than 
eight days, nor less than four days after distress, unless the 
penalty or sum, with the reasonable charges of taking and 
keeping the distress, be sooner paid \^ that the officer making 
^ distress shall deduct the reasonable charges of taking, keeping, 
and selling, out of the money arising by the sale ; that the 
overplus, after paying those charges, an4 . the sum for which 

' Home 1. 391—393. * Ibid. 393. » Vide Ibid. 

;• Ibi^l. 394, S 27 Qtfi. Ih c. 20, sect. 1. 
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distress was used, shall be returned oh dem^ind to the owner ^ 
and that the officer executing the warrant shall, if required^ 
shew it to the person whose goods are distrained, and allow a 
copy of it to be taken/ 

The justices seem to htre no .power given them to ascertain 
the charges of distress and sale ; therefore it appears that the 
dfficer executing the warrant is the sole judge c^ it in the first 
instance ; and that, afterwards, if the owner of the goods dis« 
trained be dissatisfied, the reasonableness of the charges must 
be determined hj an ordinary action at law.^ But by special 
statutes this power of ascertaining the charges is sometimes 
given to the justices.3 

Where money is, by warrant of a justice^ directed to be 
levied by distress, if sufficient distress cannot be found within 
bis jurisdiction, on oath of this by one witness before a justice 
^pf any other place (which oath is to be indorsed by him on 
the warrant), so much as has not been levied is to be levied by 
the person to whom the warrant was originally directed, by 
distress in such other place \ and if sufficient distress be not 
found, the oflfender is to be proceeded against according to 
law $ and no justice so indorsing a warrant is answerable for 
any irregularity compiitted in obtaining it> 

TVh^re a distress is miide under the warrant of a justice of 
the peaot, and such distress is insufficient te answer the penalty, 

9 second distress may be taken.^ 

Groods taken in distress cannot be used by the ofiScer in 
whose possession they are. Horses cannot be ridden, &c. but 
^ows may be milked, as that is for their pre$ervatioi|.« 

In cases of distress for levying a penalty j^ there seems to be 
no power to break open doors or gates if locked up or shut, 
unless the penalty, or part of it, be given to the King.^ 

With regard to the things which may be distrained, it is 
a general rule that all personal goods or chattels are liable to be 
distrained, unless particularly exempted or protected.^ But, i. 
Such things wherein no man can have an absolute and valuable 
property, as dogs, cats, rabbits, and all animals Jera naturae, 
csinnot be distrained. 2. Things sent to public places of trade, 
as a horse in a sniithy, or the goods of a guest at an inn, 
cannot be distrained for sums due by the person in whose 
premises they are.^ S. Whatever is part of the freehold can- 
' . • f' 

* 27 Geo. II. c. 20, sect. S. > Burn, Didtresi. 3 Ibid. 
4 33 Geo. III. c. 55, sect. 3. < 1 Burfows, 589. 

^ R. K. Hutche80Q*s £xclse Inf. p. 137. ^ Burn, Distrest. 

• 3 fibck. C^m. 7. 9 Co. UU 47.^Salk. 249,^£urr, 1502.-- 3 f^lack 
CofR. 8* 
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not be distrained ; e* g. doors, windows^ furnaces, cauldroflS^ 
afid the like, fixed to the freehold.* 

The tools and instruments of a man's trade,, and the beasts 
lof his plough, and his sheep, cannot- be distrained for rent, &c. 
but they may be distrained where dbtress is given in the nature 
of an execation upon a particular statute.^ 

By many special statutes, e* g. those with regard to the con- 
version of the statute labour in certain places, tumpikes, &c. 
particular directions are given with regard to the using of dis- 
tress under them ; which ought to be consulted when they are 
to be acted upon. 

A poinding has been found illegal on the decreeS'of justices 
Tinder the excise statutes ordering distress.^ 

DISTRICTS. 

Extensive counties are usually, for the more speedy, fre- 
quent, and convenient administration of justice, divided into 
districts ; sometimes to the number of 15 or 20. In each of 
these districts sessions are held, chiefly for the business arising 
within the district. The jurisdiction of each justice, however, 
remains entire over the whole county. Thus, for efxample, 
the sentence of a district meeting imposing a fine, may be exe- 
cuted against persons who reside in a different district of the 
county \A and the justices of one district may hold their court 
and act in another. 

Each district ought to have a separate clerk and fiscal. It is 
inconvenient in large counties not to have such public oflicers 
at other places besides the head burgh to look after the public 
interest. The clerk is named by the clerk of the peace for 
the county. In case of the absence both of the principal and 
of a deputy appointed by him, at a district meeting, the justices 
at the meeting are in use to appoint a clerk to attend them. 
The fiscal is named in the same way by the fiscal of the coun- 
ty ; and if the fiscal, or a deputy appointed by him, do not at- 
tend, a fiscal is appointed by the justices iot the occasion. 

The small debt act authorizes a special division of counties 
for the purposes of that act. 
. ., See Sessions of the JPeace^ 

' 1 iDst. 47. « 3 Salk. ISe. 

3 Lord AdYocatc against Fotgan, 80th Febniarir 1811, 

t FMllanoo againn HaoMitona 19tki NOTcabcr 1714^ Idftliymple, Nq. 11^ 
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Drunkenness, 

Justices of the peace are directed << to put the acts of Par- 
^ liament in execution for the punishing of all persons found 
« guilty of the sin of drunkenness or excessive drinking^ 
<< evpe^aUy under the names of healths, or haunting taverns 
*^ or alehouses after 10 of the clock at night, or at anj time of 
<< the day exc^ in time of travel, or for ordioary refresh- 
<< meDts I as adso against the keepers of the taverns or ale« 
<< houses that shall sell the drink unto them."' The fines are 
(he same as for iwearing ; to be disposed of in the same man- 
ner ) and there is the same provision as in swearing, that justices 
may apply corporal punishments authorized by law.^ (See 
Profanity, sect. Profane Sw^riDg;} Any person may pro* 
secute.3 

It isf believed that no prosecution for this vice has for a long 
time been thought of. But it often occasions breaches of the 
peace requiring punishment. 

See jUehouses — Spiriluous J^iquors^CrimeSi sect. Intoxr- 
cation. 

DUEL, 

From the general principles which regulate cases of homi- 
cide, as explained under that head, \vhere persons meet by de^ 
liberate appointment and fight a duel, fairly and on equal 
terms, if one of them be killed, the other is guilty of murder : 
and this seetns to hold even though the parties fight in heat of 
'Mood, and on a sudden quarrel, if tbey go out by agreement 
i?ith that design. Where one of tUe parties, after coming 
upon the ground, endeavours to adjust tbeir quarrel, and de-i 
dines to fight, and is at last compelled to kill the other in pr- 
der to save his own Me^ he is guilty of culpable homicid^/ 
See Homicide. 

Where there is a tendency towards a duel, and more espe- 
cially where a challenge has been given, justices of the peace 
ought to endeavour to prevent it, by laying the parties under 
surety of the peace for sufficiently large sunis. 

See Sureti/ of the Peace — Threats.^ 



» 1661, c^a— 167lfc, c. 28. 

a 1661, c. 19.--1661, c. a8.-*l«72, c. Si.-~1693, c. 4^.^1(96, c. 31. 
3 1696, c. 31. 4 Hume, i. 225. 

5 By 1600, c. 12, it was made capital to fight a duel, though no person wa» 
killed ; and by l(i9(i, c. 35, it wa« made punishable with banishment and et* 
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EMIGRATION. 

Various enactments have recently been made to tegulate 
tessels carrying passengers from the luiked kingdoin to the 
eoloiiies, or to foreign parts, with respect to the number of stich 
ptsseogtes, the provisions to be allowed them, 5tc. } some of 
the provisions of which concern justices of the peace, partica« 
hrly certam -penalties imposed, and for which prosetiitions may 
be brought before justices. But as such cases very rarely oc- 
cur, and as the acts (which are in the hands of the custom^ 
house officers at all the ports) wiQ be produced when required, 
jt is sufficient in this place merely to make a reference to them.' 

EXCISE AND CUSTOMS.* 

General obsbeyations* 

ElKcisE, according to {ts original principle, Iras an inland 
Imposition, paid sometimes upon the consumption of the com* 
modity, frequently upon the retail trade. It has been extend- 
ed to a variety of foreign articles imported. 

Customs (which are more ancient than excise) are duties 
^id to the public, by authority of Parliament, upon the im-- 
portation or exportation of goods, wares, or merchandize^ 

The law with regard to excise and customs was, by the ar* 
cicles of union, made the same in Scotland as in England.^ 

All that b here proposed is to mention those provisions with 
regard to excise and customs, falling within the province of 
justices, which are of a more general nature. For the details 
of the duties, &c. the last consolidaiion act for each branch for 
the time, and the subsequent aherations upon k, must ht 
consulted ; for which compilations such as Mr Huie^s are va- 
luable guideSt Justices ought not in general to judge on any 
informiiition for an offence against the revenue founded upon 
special statutes, without having those statutes before them; 
i»therwise they cannot be certain that they are acting according 



tfieat of moveables to be concerned in giting, sending* or accepting a ch^I. 
lenge, tiwi:^ no 6ghting ensued. But those statutes were lepealed by £9 
0CO. IIL c. 70. 

' 43 Geo. IIL c. 56. — 44 Geo. IIT. c. 64.— £3 Geo. Til. c. 36. sect. 2.^ 
m Gee. 111. c. 83.-.-56 Geo. IIL c. 114.-.-57 Geo. 111. c. 10.-.38 Geo. IH. 
c» SS^-^^-Cko. HI. c. 184. 

* I have been favoured bf Mr Huie (whose knowledge of the excise laws 
H iffU known) with some practice information on thin article* 

? Articles ?, 7, dj 18. 
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to law. No abridgement (however accurate it may be sappos* 
ed) ought to be absolutely relied on.> The acts are furnished 
by Government to the revenue officers ^ who produce them 
airben they bring an information. 

It seems proper to premise generally the extent of the juris* 
diction of justices in this matter. By acts which are, most 
of tliem, common to excise and customs, they have jurisdic- 
tion conferred on them with regard to certain seizures. By 
Other acts, most of which also are common to excise and cus- 
loms, they have jurisdiction with regard to offences chiefly of 
a forcible nature, which are punished more severely than by 
the fines and forfeitures to be immediately noticed ^ for many 
of which they themselves award sentence ; in others of which 
they may prepare the case for a higher court, by arrest, &c. 
By special acts applicable to the separate branches of customs 
Imd of excise^ they can impose fines, penalties, and forfeitures 
for certain offences against those branches. In certain casesy 
they can rectify overcharges by excise ofiicers^ And they may 
administer the oaths to the revenue officers. They have no 
farther jurisdiction. Thus, although they may levy a penalty 
imposed for falliitg into arrear, they cannot directly sustain ac« 
tion for the recovery of the arrear itself. It can be pursued 
for in Exchequer only. The usual prosecution before them 
for falling into arrear has at first sight the appearance of action 
for recovering the arre^. The penalty for arrear is usually 
the double dutyj this is prosecuted for as a penalty before 
them i they give judgment accordingly ; and the excise offi- 
cer, by the arrangement after mentioned} often levies only the 
single duty, and reasonable charges. But still this is^ in form 
and principle, a prosecution for. penalties. In like manner, no 
power is, in ):he ordinary case, given to the smuggler to com* 
plain to the justices of the o^cer for making seizure without 
good cause, or the iike.9 Where the officer, indeed, in mak« 
ing search, is guilty of a breach of the peace,^ or of any gross 
irregularity, to the disturbance of the lieges, the justices arc 
competent to take cognisance of i( at common law. Tbi4s they 
have been found entitled to fine an officer of excise for bavipg 
entered an alehouse under cloud of night, without the presence 
of a constable, to search for run brandy, though the entry was 
not forcible, and the landlord did not decline it.'^ Where an 
excise ofiicer is prosecuted by a private party, even with con* 
toqrse of the fiscal, for a wrong done by hia> in his character 

' K R* K* Hiitchesoii*s Excite Informations, p. 167* 
« Ramsay against Addcrton, 17th July 1747, Kitk«*p. 308. 
9 |Uii»»y, nffifh ♦ f»iiiniQ«c, 12th July 1740, Kilk. p. I67t 
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tf exciseman, he is entitled to previous notice of a months con** 
laining the evidence, &c.' 

t. PARTlCULillLS COMMON TO EXCISR AND Ct7ST0M9« 

1. Offences tried before Justices. 
(1.) Seizures,-^Fir8tf With regard to the making of sei-* 
zures, wluch is governed bj the same rules whether the sei- 
zures be such as justices are competent to judge of or notf the 
general provision b, that goods, Src. forfeited, may be seized 
by officers of the customs or excise. And it is provided that 
officers of customs may seize for offences against the excise 
laws, and officers of excise for offences against the customs.* 
Certain other persons are however rendered competent to make 
seizures ; and those made by t^hem are subject to the same 
modes of- prosecution as those by revenue officq^. Thusy 
the powers and privileges of custom-house or excise officers^ 
under any of the revenue laws, or laws for the prevention of 
smuggling, are extended to all commissioned officers of the ar- 
my, navy, marines,^ or militia^ ; and non-commissioned officers 
of the army, not under the degree of serjeant, and approved of 
by the commanding officer for patrollings ; and officers of the 
army or navy on half pay authorised by the Treasury or the 
Commissioners of Customs or Excbe^ ; and persons authorised 
by the Treasury or those Commissioners, to make seizures.' la 
like manner, it is provided that if any person offer for sale aajr 
tea, brandy, or other foreign spirits, or any tobacco or snu^ 
not being licensed, and without a permit, or if any trading 
person going from town to town, or to other men's houses, 
offer such articles for sale, though with a permit, any person 
to whom the offer is made may detain the person, and seize 
the goods, and carry them to the next excise or customs ware- 
house, and carry the person before a justice of the peace ; 
who (it may be mentioned) may require him to enter into a 
recognizance, with two sureties in L. 100 each, to appear to 
any indictment or information, and to pay the penalty % and 
if the person bb a subject of this country, and a seafaring man, 
and fit for the navjr, may send him to the impress officer to be 

> 23 Geo, III. c* 70, sect. 30.-^28 Geo. IIL c 37» lect. 25«— Grant a^wt 
Harper, 6th Febraary ISiO. 

• 56 Geo. IIU c. 104^ sect. I. 

» is Geo. III. c. 121, sect. 16. 4 47 Geo. III. S. 2. c. 66, sect. l£ 

' S Ibid. sect. 5-30 — 48 Geo. HI. c. 84, sect. 5« ' 

• 66 Geo. ltU.«. 104, sect. 2« 3, 4. 
' 57 Gee. IIL c 87« sea. 4. 
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dealt with according to 45 Geo. III. c 191; otherwise matctidi- 
mit him to prison, that he may be prosecuted for the ofience> 
These seizures, by persons who are not revenue oMcers, are 
genernHy subject to the restriction dt being lodged in due time 
with the proper revenue officer. 

With regard ta entering Into houses, &c. to search for 
goods liable to seizure, one statute provides, that any person 
authorized by wipit of assistants from the Exchequer, n^ay ggi 
with a constable, or other peace officer, in the day, and search 
houses, &c. and, if resisted, may break open packages* &c. 
9XkA seize prohibited or uncustomed goods.^ A later statute 
provides, that if goods liable to any duty of excise, io^s^ 
by any act in force before passing that statute^ be hid ia ordef 
to evade such duty, they are forfeited, with the packages, aoj 
may be seized by any officer of excise ; and that when such 
goods are inspected to be so concealed, the officer (beyond t^^ 
limits of the head office in London) ]may make oarh k^ bis 
suspicion before a justice of the jurisdiction where the goodf 
are suspected to be concealed, setting forth his grounds of 
suspicion ; upon which the justice, if it seem proper, grantg 
warrant to the officer, by day or by night, but if at night, in pre^- 
sence of a constable or peace office, to enter, search for, ap4 
seize all such goods which he shall fipd forfeited, with th^ 
packages containing them ; that every constable, or peace o& 
£cer, must attend when required ; and that persons obstruct 
ing incur a penalty of L.lOO.^ Subsequent excise acts (par's 
ttcularly the consolidation act, 43 George IIJ. c. 69.) usually 
have a general clause, that the duties, &c« contained in the^p 
shall be subject to all the same rules, regulatioiis, provisions^ 
&c. to which tlie duties existing at passing the |tct were sub^ 
ject. Sometimes the statutes upon particular articles make 
special provision with regard to searching for siucb ;^g1o?* 
It seems proper, when a justice of the peace is appU^ to icir a 
search warrant of this kind, that he should vequire production 
of the statute on which he is desired to prciceed.7r-(See;^&4ir^ 
Warranty 

If any ship liable to seizure or examination, by ^ny act 
made or to be made with regard to the customs or e^^cige, dip' 
not bring to on being required, or chased by any vessel in the 
oavy, having the proper pendant and ensign qf the navy hoist- 
ed, or in the service of the customs or excise, having an ensign 
and pendant hoisted with the marks to be prescribed for them. 



-*-- i.uii L_i_. , II --; 1 — ~ 



X 4S Geo. III. c. 84, sect. 7.-56 Geo. UK c. 104| sect, 1^7. 
a 13 and 14 Car. H. c. 11, stect, ^, 
« 42 Geo. III. c. 93, lect. 17, " 
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the. commander may shoot into such vessel not brjngtng to 
after such colours are hoisted, and a gun fired as a signal ; and 
he is indemnified from anj penakies or damages for doing so i 
and if any person be wounded or killed by such shooting, 
and the officer or persons acting in his aid be prosecuted, or 
brought before any justice for it, the justice is to admit them 
to baiL*-.(See Bail J. 

Secondly, With regard to trial for seizures. If any spirits 
are seized as forfeited by any act relating to the customs or 
excise^ such seizure (unless where the seizure is for unlaw* 
fal importation, and the quantity seized at one time for that 
cause exceeds 65 gallons) may be determined in a summary 
way, before any two justices residing near the place of seizure^ 
who are to summon the person in whose custody the S[Mrit$ 
were seized, to appear ; and, on his appearagice or default, ar« 
to examine the cause of seizure, and to give judgment of con- 
demnation of the spirits, if forfeited by any act relathig to 
customs or excise, with the vessels containing them, and to 
issue their warrants for the sale of the spirits and vessels j and 
their judgment is not liable to appeal or certiorari.* And 
every other forfeiture made in pursuance of any act relating to 
the duties of excise, or other duties under the management of 
the commissioners of excise, may be tried in the manner 
before directed for spirits seized.^ All seizures of vessels or 
boats not ^cceeding 15 tons burden, under any act relating to 
the customs, for carrying uncustomed or prohibited goodg 
firom ships inwards, or for relanding certificate or debenture ' 
goods from ships outwards, and all seizures of horses, or other 
cattle, or carriages, for removing such goods, may be tried in 
the same manner/ The forfeiture of horses, cattle, carts, wag* 
gons, boats, and any other carriages for conveying goods, or 
for any other ofiehce against any law relating to the customs, 
may also be tried in the same manner.^ 

Where no person appears to the officer who made the 
seizure, to claim the goods, then (if the seizure be made out 
of the limits of the London office) the officer may cause 
public notice to be given, by proclamation at the next market 
town to the place of seizure, on the next market day after 
expiration of six days, of the day and place at which the ju$« 
tices will proceed to hear and condemn the seizure ; in which 



^ 24 Geo. Iir. S, 2. c. 47, sect. 23>— 47 Geo, IIL S. t. c. e(L sect. 32 ^6e 
Geo. Hi. c. 104, seet. 8. 

* 6 Geo. L & 21, j&&ct. ZO. ^ Ibid. $ect, 9^. 

* 8 Geo. I. c. 18, sect. 16.— 49 G«o* HI* c 20^ seet. 4 
f 24 Geo: III, G. 47, leot. 90, 
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case, tHe justices are to hear' the cause of the seizure, and conr 
iiemn it ; and this judgment is as final as if the owners of the 
seizures, or persons in whose custody they were, had been 
summoned to attend the commissioners and justices, and is no^ 
liable to appeal, or to be removed by certiorari^ 

In trials of seizures, the justices are to proceed to the merits 
ef the cause, without inquiring into the form and planner of 
the seizure** 

That a value may be put on seizures, by officers of the cus« 
toms, sale, excise, or inland duties, of goods clandestinely run 
or prohibited, and of vessels, boats, carriages, horses, and other 
cattle, before they are condemned by the justices, it is enact* 
ed, that one justice may administer an oath to such person or 
persons, skilled in the value of the goods, vessels, boat^ 
carriages, hprses, ^and other cattle, mentioned to have been 
seized, in the information exhibited before any justices of the 
peace, to make a return of the species, quantity, quality, and 
value of them, to such . justices in a limited time ; and after 
they are condemned by those justices, they are to be publicly 
sold to the best bidder, at such times and places as the com- 
missioners think proper.' It is understood, however, that in 
practice this valuation is seldom made. 

Forfeited goods are not to be sold at a less price than equal 
to the duties : goods not so sold^ and prohibited goods, are to 
be destroyed, or sold for exportation, or disposed of by the 
Treasury/ • 

See next section, for apprel^ending persons obstructing 
seizures, &c. 

(2.) Offences^ chiefiij forcible^ punishable by justices. — Any 
officer of customs or excise, or his assistants, may arrest any 
person found aiding in unshipping, to be laid on land, any tea, 
foreign brandy, or other spirituous liquors, or any goods what- 
soever, customs and other duties not being first paid or secured^ 
or which are prohibited to be imported \ and must forthwith 
carry the person before a justice s who, if he see cause, is to 
commit the person to the county gaol till next general quarter 
lessions.s Any officer of custonis or excise, if assaulted or 
obstructed ia seizing uncustomed or prohibited goods, or if 
an attempt be made to rescue such goods after seizure, or if 
damage be done to the casks, &c. may.himself, or those aiding 
him, apprehend the culprit, and carry him before a justice of 
the peace, near the place of the offi^nce, who may commit Kixm 
to gaol for trial at the next quarter sessions.^ He has the saav& 



> 57 Geo. III. €.87, sect- 7. 
3 12 Geo. I. c. !S6, sect. 16. 
S 19 Ge<2. in, Q, (^9, sect 0* 



* 9 Geo. ir. c. S5, sect 34L 

4 56 Geo. lit. c. l04,8cct. it. 

• Ibid, Sect,. 10. 
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jpotr^rs irith regard to two or more persons in company^ armed 
or disguised, passing with any horse or carriage, carrying more 
\hnn 6 1b. of tea, or more than 5 gallons of foreign'Spirits (not 
h&ving paid the duties), and without a permit.' Where person! 
are committed in suck cases, the officers mttst enter into a re- 
cognizance in hAOy to prosecute at the next (Juartef s^ssions.^ 
' The quarter sessions may^ in lieu of punishment by ady 
former act, send any person convicted of any of thoscf ofiencesi 
to hard labour in the house of correction frdm 6ne to three 
years ; or they may, in lieu of any other punishment, send 
him to the army or navy, if approved by any officer of such.i 
The particulars tb be attended to in doing the last aire detailed 
kk the act, which the quartet sessions will of coufse Have at 
hand. 

Upon information on oath before one justice df peace, tliai' 
any persons loiteriiig within five miles froifi the setL coast^ 
er from any navigable river, and that ther^ is reafs6n td sus- 
pect they wait with intent to aid in running;- landing,^ or tafry- 
ing iwzj any [Irohibited or uncustomed goods; the justice ni^y 
tause such persons to be broof^t before him, and grant warrant 
for apprehending themi ; and, if they do not give a satisfactory 
account of themselves to such justice, or makfe it appear that 
they are not to be concerned in any fraudulent trade or un« 
lawful biisiness^ and are not at such place to Carry dn such^ 
practices, they are to be committed to the bouse 6f correction 
to be whipt (see Punishment)^ and kept to hard labour for 
not more than a month ; and the commissioners of customs or 
excise are to pay the informer 20s. for each offender so tjaiken.^ 
Buti if such persons brought before the justice desire time to 
prove their innocence, they are not to be whipped or other- 
wise corrected^ but are to be commhted to the common gaol^ 
to remain till they give account of themselves^ or make proof 
of the matters before mentioned to the satisfaction of the jus* 
tice, or till they find good security not to be guilty of any of 
those offences.^ 

(S.) Prosecuior.^^'So informatton^ &c. for fines, penalties, or 
forfeitures^ under any act made, or to be made^ relative to xhm 
customs or excise,' can be brought or prosecuted, unless by or- 



* 1^ Geo. III. c. 6d, 8e<ft. 9l 
4 9 Geo. If. c. 35^fect. 1S« 



< Ibid, seci II. ^ VM. sect \^. 
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der of the commissioners, or in name of the Attorney Gen«^ 
raV (Lord Advocate in Scotland). 

(4.) Froof of officer^ payment^ 4^.-— If, upon the trial of 
gny indictment^ information, or prosecution, or any proceed- 
ings relative thereto, any question arise whether any person be 
»i officer of any branch of the revenue, proof that he was re« 
puted or had acted as such b sufficient, without produddg or 
proving his commission.^ 

If i^y foreign goods be sdzed for non payment of duties 
or other cause of forfeiture, and any dispute arise whether the 
customs, excise, or inland duties upon them, have been psud, 
or whether they have been lawfully imported, or legally com- 
pounded for or condemned, or concerning the place from which 
they were brought, the proof lies on the claimant, not on the 
officer.3 If any goods liable to duties of excise or inlaid 
duties^ be seized by virtue of any act made, or to be made, 
or if any action be brought by the owner or claimant of anf 
each goods, against any officer of excise, or his assistants, for 
any thing done in pursuance of any such acts, the proof cf the 
payment of the duties lies on the owner or claimant, and not 
on the person who seized the goods, or against whom the 
action is brought.^ 

(5.) Costs. — Most of the revenue penal laws expressly au- 
thorize the justices to give costs. A general act provides, that 
where any complaint is made before any justice or justices, out 
of sessions, and a warrant or summons issues in consequence 
thereof, the justice or justices who have detenmned the mat« 
ter may award such costs to be paid by either party to the 
other, sUid in such a manner as he or they may think fit \ and 
that, if the person so ordered do not iaunedutely pay those 
costs, or give security for them to the satbfactbn of the justice, 
they shall be levied by distress ; and that, for want of distress, 
the justice shall coounit the person to the house of correction 
for the place where such person resides, to be kept to hard 
labour, not exceeding one month, nor less than ten days, or 
ontil such sum, with the expences attending the commitment^ 
be paid.i It also provides that, upon ti>e conviction of any 
person upon a penal statute, where the penalty amounts to or 



> 26 Geo. III. c. 77, sect. 13^-^6 Geo. III. c. 112, ttct. I^^King agaiast 
StCTCoaon, Eas^r term, 42 Geo. III.} 2 fast's Rep. p. 362. — 56. Geo. HI* c; 
104w sect. 15. 

* 11 Geo. r. c. 30, sect. 32.— 26 Ow. IIL c 77, sect. 12. 

s 12 Geo. I. c. 28, sect. S. « 23 Geo. Ill, c. 70, 8€Ct. 35, 

S 18 Gee. liL c. 19, sect. 1. 
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CSrcetds L.S, the costs shiH be deducted by the Justice, accord^ 
lag to his dncretion, out of the penalty^ so that the deduetion 
shall not exceed one-fifth part of the penalt/.i It also pro- 
i^ides, that the justices in sessions may, from time to time, lay 
down or aher such rules and regulations concerning costs or 
charges, to be allowed to any person by virtue of this act, as 
they shall see just ; which rules and regulations having received 
the approbation and signature of ont or more of the Judges of 
Assize (Justiciary, in Scotland), shall be binding.* Perhaps this 
general act^ though it seems limited to England in ordinary 
cases, extends to Scotland in revenue cases ; the English law 
having in general become ours in such cases. But it is under* 
stood not to be applied in practice in Scotland. And it seemf 
not to be iif general adviseable in Scotland to apply it. 

(6.) Q^faicr^ ai sea, — In case of offences or forfeitures upon 
the high seas against the laws with regard to the customs or 
excise, the justices of the county, &c. within which the place 
is into which the vessel, goods, or person are brought, may take 
cognizance of ihem.$ See F^rum. 

2. Fordbie qffimes^'fcir trial of vMck^ before higher eourU^ 

justices may prepare. 

Some of these offences are punisl^ble capitally, some only 
arbitrarily^ 

(I .) Pimiskable eapitaUy.^^The following are capital crimes. 
If three or more persons, armed with fire arms or other offen^ 
atve weapons, be assembled within Great Britain, or any port^ 
harbour, or creek thereof, or within the Isle of Man, or any 
port, &c. there, to assist in the illegal exportation of goods 
prohibited to be exported, or in carrying such goods to be ex- 
ported, or in the Uiegal running, landmg, or carrying away 
goods prohibited or uncustomed, or liable to duties not paid 
or secured, or in the illegal relanding of goods shipped or ex* 
ported upon debenture or certificate, or from any warehouse 
wherein such goods are deposited, under any act for securing 
the home duties, or in rescuing or taking away such good^ 
after seizure^ or in rescuing any person apprehended for any 
offence made felony by any act relating to the customs ot 
exdsey or m preventing the aj^rehending any person guilty 
of such offence, or if three or more persons, so armed, be 
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so assisting, within Great Britain, or other limits before men* 
tiooed^ 6r if any person maliciously shoot at any vessel of the 
navy, customs, or excise, within any ^rt, harbour, or creek, 
of Great Britain, or of the Isle of Man, or in any port of the 
British or Irish channels, or on the high seas^ withhi 100 
leagues of the coast of Great Britain and Ireland, or if any 
person, within the limits last mentioned, maliciously shoot at^ 
maim, or dangerously wound, any oSicer of the army, navy, 
marines, militia, or volunteers^ or other public military or naval 
forces, or of the customs or excise^ or any person aiding suchi 
under any act relating to the customs or excise, or for the 
prevention of smuggling. Such offences, if committed in any 
port, &c. of Guernsey, Jersey, AWerney, Sark^ or Man, may 
be tried in these islands respectively ; if committed elsewhere 
oiit of the united kingdom, may be tried in any county of the 
united kingdom ; and if committed in Scotland, England, or 
Ireland^ may be tried in that part of the united kingdom in 
which they were committed, and in any county of such part/ 

If any person be charged on oath before any justice, or 
other person competent, with so assembling or assisting, or so 
nlalicious^y shooting, maiming, or wounding, where such officer^ 
or any person assisting him, is killed, such justice, &c. is forth* 
with to certify the same to one of the principal secretaries of 
state, upon which the King in council may direct an order to 
be published in the London Gazette, for the person guilty to 
surrender himself, within a period not less than 60 days, to 
^y justice of peace^ or other person competent, specified in 
such order, and may require the order to be proclain^ed by the 
sheriff of the county ; and if he surrender^ the person to whom 
he. surrenders is to commit htm to prison, to be dealt with ac-^ 
cording to law ; but if he do not surrender within the time 
limited in the order, or if, between surrender and trials he 
escape, he is. to suffer death and confiscation, if the offence 
was committed in Scotland, or any port, harbour, or creek 
thereof,, or within a hundred leagues of tlie coast 5 execution 
to be awarded by the Court of Justiciary, or Circuit Courts-* 

Offences made felony without benefit of clergy (capital for 
the first offence) by former acts with regard to the customs 
and excise, are now only felony with clergy, unless otherwise 
directed by this act.^ 

(2.) Punishable arbitrarilt/.^The following offences are 
punishabte arbitfarilyi unless in so far as some of them 






« 52 Geo. III. c. 143, lect. 11, » ibU. Kct. t?. 

' Ibid. 8€j:t, 1. 



JUCI8X AKO CUSTOMS* 101 

say fall twdcr tbf dau of capital offences. It is punishable 
with seven years transportation, if persons tumultuouslf ns* 
sembled, to the number of eight, and armed with dub> or any 
weapon, wound, beat, or forcibly hinder any officer of the 
customs, or any person acting in assistance of him, in the 
execution of his office ;> or if persons pass from the coast, ov 
within SO miles of it, with goods smuggled from any vessel, 
if they be more than five in company, or carry any offensive 
arms or weapons, or wear any vizard, mask, or other dbguise, 
or forcibly resist or hinder any officer of customs or excise in 
the seizure of such goods }^ or if persons, ta the number of 
two or more, be found passing together within five miles of 
the sea, or a navigable river, with one horse or mor^, or with 
any cart or car]:iage laden with more than six pounds of tea, 
or more than five gallons of any spirits, not having paid the 
duties, and not having a permit, or any other foreign goods 
above L.30 value, landed from any vessel without du0 entrj, 
and payment of the duties, and carry any offensive weapon, or 
wear any disguise, when passing with such goods, or forcibly 
oppose any officer of customs or excise in seizing prohibited 
or run goods, or other execution of his office. The proof 
of entry and payment of duties, and of the manner in which 
such persons were so found, lies upon them.) It is punish* 
able with transportation for ^even years, if persons, to the 
number of five, be tumultuously assembled, in order forcibly to 
oppose the execution of the powers respecting spirituous liquors, 
conferred by the act quoted ; or to rescue any offender against 
any act relative to spirituous liquors, or for licensing retailers 
thereof; or to assault or beat any person who has informed or 
borne evidence against, or has brought to justice, any person 
so offending/ It seems punishable with transportation, by the 
words of the act, for a single person to pass from the coast, or 
within 20 miles of it, with uncustomed goods landed from any 
vessel, if he forcibly resist, 6r hinder the officers of customs 
or excise, attempting to make a seizure of such goods.^ It i& 
felony with benefit of clergy for any person to pass with pro* 
hibited or uncustomed goods, if he have his face blacked, or 
wear any vizard, mask, or other disguise, or forcibly hinder 
or obstruct the officers of customs or excise seizing such goods.* 
It is punishable with transportation for seven years, fort^i^Jiy. 

> 6 Geo. 1. c. 21, aect. 34. 

^ 8 Geo. I. c. 18, sect. 6.-49 Geo. HI. c. 30, sect. 4. 

3 9 Geo. U. c. 35,8ect, 13, ^ 24 Geo. IL c. 40, sect St. 

5 8 Getj. 1. c. 19, sect. 6.— Hume, i. 486.-49 Geo. Ill, c. 20, lect, 4. 

€ 19 9eo, il. c. 84, sea. 1—52 Geo. III. c. 148, sect. I. 
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to hiad«r^ wound, or boat, aay ioflker ef die cQftoaii or 
^Lcise, being on board .any ship, m exeeotioa of bk office^ 
by day or night.* It is punishable wi(h tranppor^tbn for «e» 
ven years, to be found, or to have been cm board any vessel 
liable to forfeiture for hovering within certain distances frooa 
the coast, wearing vizards Or masks.^ If any officer of the 
pavy, or in the service of the customs or excise, being On shore 
(i. e. on land), or going on board, or being on board, or reMiro* 
jog from on board any vessel within the limits of any port, or 
within four leagues from the coast, or within a supposed straight 
Itoe from the MuU of Galloway, to the point of Ayr ia the Isle 
of Man,3 be hindered by any person in the execution of his duty | 
or if any person, acting in his assistance, be so hindered, such 
person hindering is to be carried before a justice near th/e 
place where the offence was committed, who, if he see cattfle^i^ 
snay commit such person to gaol for trial, till liberated in doe 
course of law.4 

Indep^dently of speeial enactments, it is on offence higUy 
punishable at common law, to assault the officers of the revenue 
m the discharge of their duty.s 

Jqstkes of peace, and oth^ magistrates, may, of coitrsej| 
apprehend and commit at common law^ for any of the ofeocee 
which have been mentioned, whether punishable capitally or 
arbitrarily. (See utfrres^, 4*^.} 

It may be mentioned here that, though officers and their 
party, in making a setaure, or otherwise, fall into a mistake to 
thie execution of their duty, they are not liable tci.be abused at 
will I htxi that, unless they hate used personal vioknce, those 
mahreeting them may be punished at common law/ 

II. PAftTlOtJLARS RBGaHptUG EXCISE OHI.¥. 

1. Oath ofogker. 
No person is capable of any einployment relatirfg to the 
excise, until, before two justices of peace^ or before one of the 
Barons of Exchequer, he take the oatfa^ of allegiance and su- 
premacy, together with this oath. <' i swear to execute th^ 
<• oilce pf truly and faithfully]^ wiihoQt favour 

>< or affection^ and shall) from time to time, true account make 
*y and deliver, to such person or persone as his Majesty shall 
M appoint to receive the same, and shall cake no fee or reward, 
*( for the execution of the said office, froai aay other person 



> 9 Geo, U. c. 3^, sect. 29. « ^9 Geo, III. c XSl, 4ect. i. 

3 34 Geo. III. c. 50, sect. %% ^ ti Geo. tlL S. I, 9, 47. SQCt. U, ^^ 

5 Hump, i, 487. ^ « Ibid. 484, 
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ff ibm ftom Us Mtjmy, or ibmc wIiobi ha lifftjtstf ahill sfN 
« point in tlut behalf.'' And such jastkes of peace are to 
certify the taking such oath to the next quarter seisions to be 
feoerdcd.' No person employed in the excise is to execute 
las office tiU the certificate of such oath be ^entered with th« 
aadifior of excise, under the penalty of L*50 for each month.* 
The officers empowered to charge the duties on candles^s 
^ass,^ hops,^ pi^per,*^ printed goods,' soa^,* starch,^ wire^** ma^ 
be swcnm for the fieihhful execution of their office by aiiy 
coBonisaoner of excise or justice of peace, who is to give tho 
officer a certificate of it. And, in the caseof hides^^eoflbe^ 
tes, and Gocoa^ttts,** a commissioner must tdce the oath for 
the fsutfaful execution of his office before any other coaamisfc 
sianer ; aisd any subordinate officer before a comonssiMer of 
excise or justice of peace, wiio is to give a certificate €f it* 
For the oaths to be taken by all persons admitted to m'A or 
iQilitary offices, see Oaths. 

2. Beccfoering penaUm. 

The lending regulation, with regard to the recovery of p^ 
B^es of excise, is contamed in two acts of Charles II. which 
bnrel^ecn made general by subsequent acts. On some ptfto 
]rf that regulation modificsdons have been made by subsequent 
statutes y on other parts some remarks are necessary. The 
general regulation shall first be stated, with the acts extending 
it, inserting letters of reference for the modifications and 
remarks ; and then those modifications and remarks, in the 
order in which they arise, with the letters of reference pre* 
jixed. 

(1.) General regulalion.'^AW forfeitures and ofiVnoes made 
l^od coixunitted within the limits of the head office of excise 
in London, shall be heard and determined by the commis* 
siooeirs and governors of excise, and commissioners <^ appeab^ 
in case of appeals ; and beyond those limits (which of coursie 
the whole ok Scotland is), by any two justices of the peace ro« 
siding near to the place where such forfeitures shall be made, 
and offimces committed (A) ; and, in case of neglect of such 
justices for 14 days af|er complaiot, and notice thereof given 
to the ofiender, the subrcommissioners of excise for the pfaic^ 
shall hear and duermine the same ; and if the party find himh 
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^ le Car, IT. c. 23, ftect. S3, 34^ i|iul c 24, sept. 48. 

* 15 Car. II. e. 11, sect. 27. ' 8 Anne, c. 9, tect. 11« 

« 19 Geo, H. c. 12, «ect. 10. < 9 Anne, c. 12, sect. 12, 

^ 10 Atine, c. 19, sect. 49. 7 Ibid. sect. 76. * Ibid, se^t* 13. 

9 10 Ann*, c. 20, secU 16« ^ Ibid. sect. 64. 

^' Anne, c 11, »cc^ 45. »» 10 Geo, t, c. 10, «cct, 43. 
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sdf aggrieved by the judgment of the sdid sub^ommbsioaavs^^ 
he may appeal to the neg^t quarter sessions of the justices oJP 
peace there, who may hear and determine the matter, and 
whose judgment shall be final (B). Which commissioners of 
appeals, chief commissioners of excise, justices of the peaoe^ 
and sub-commissioners, are required, upon complaint or in<r 
nfbrmation of any such forfeituee made, or offence committed 
(C), to summon the party accused (D), and, upon his appear-? 
ance or contemptf tp proceed to the examinatbn of the face 
(£); anfl, on proof made thereof, either by the voluntary 
confession of the party (F), or by the o^th of one credible 
witness (G), to give judgment (H) ; and to issue warrants un« 
der their hands, for levying such forfeitures upon the goods 
and chattels of the offender (I); and to cause sale to be made, 
if they, shall not be redeemed within 14 days (K)j and for 
want of sufficient distress, to imprison the party till satisiacti^it 
(L). And no writ of cerliorari shall supersede execution, or 
other proceedings, upon any order made by the justices^ &c. 
in pursuance of these acts (M).< 

By 49 Geo. III. c. 81, sect. 9, it is enacted, that all fines, 
penalties, aisd forfeitures, imposed by that or any other act 
then in force, or thereafter to be made, relating to the duties 
of excise, shall be sued for, levied^ recovered, or mitigated, by, 
such ways, means, and methods, as any fine, penalty, or for* 
feiturc» is or may be recovered oc mitigated, by any law. or law^ 
pf excise (if not otherwise specially directed by that or any 
cthtr such act of Parliament,) or by an action of debt, bill, 
plaint, or information, in aiiy couRt of record at VV^e^tminster, 
or in the Court of Exchequer in Scotland s one moiety of 
which ^e, penalty, or forfi^tur^, shall be to the King, and 
the other to bim who shall discover, inform, or sue for the 
satne> This clause is inserted in thq excise acts in general. 

The excise acts also contain a general clause to^ this effect. 
All the powers, authorities, directions, rules, methods, penaU 
ties, apd forfeitures, clauses, matters, and things, which, by 
IgUi Car. II. or any othprUw r.eiating to the excise duties, are 
provided? t;c|tled, or established, qt^er than in such cases for 
which other penalties or provisions are prescribed by this act, 
$bali be used in managing, collecting, n^itigatiug, ascertaining, 
^:ccovering, arji payipg the duties. ' 

(2.) Mvdi/Uations ^nd re^aris*'^{A) NQCQtnxnissioner, far„' 
zner, or sub commissioner of excise, or common brewer of al^ 
or beer for sale, or any innkeeper, can act as a justice of peace 
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* 12 Car. II. c. ?3, sect. 31, 36,- c ?4, sect. 45, 50, 
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ill qsesttons ^h regard to excise*^ There are prohibitions, 
in the act»^ imposii^g excise duties on various commodities^ 
against th;^ dealers, or those concerned in such commoditieiy 
aetii^ as justices in questions with regard to duties on the ar« 
ticks with which they are concerned. For instsncet^ no com^ 
mon Inrewer of ale or beer, imikeeper, or distiller, or any per-* 
son interested in these trades, can grant any licence, or act as 
a justice of peace in matters which in any way concern the 
bws with regard to distillers,- or the duty upon spirituous lU 
quors, or the retailers of them.* 

. All informations, &c. for any penalty, forfeiture, or punish* 
ment, under the laws of excise, ought to be tried in the countf 
in which the duties were charged, or the cause of forfeiture, 
&c. arose.^ But if the parties remove out of the jurisdictbn 
in which the duties were charged, or offences committed, the 
commissioners of excise, or justices of the peace within whoso 
jurisdicticHi any person charged by any act conceraiog the duties 
of excise, or duties under the management of the commission- 
ers of excise, or who has (rommitted any oftence against any 
of these acts, is found, may judge and issqe process as if the 
offence had been committed within their jurbdiction ; and if, 
upon a warrant of distress issued by them, a return be made, 
that no sufficient distress can be found, th^ commissioners and 
justices respectively, within whose jurisdiction the party is at 
any time found, upon production to them of such warrant and 
return, may commit the offender to the next county jail till 
satisfaction be made«^ 

^^ Residing near'' does not limit prosecutions to the nearest 
justices.s 

The act only vests jurisdiction in justices with regard to 
their local jurisdiction ; it 4oes not give them power to judge 
beyond their territory .^^ 

(B) This act gives no appeal to the quarter sessions from the 
judgment of the-justices i and, in ordinary cases, no such ap< 
peal Ues.7 But there are exceptions introduce by special pro* 
vision, in certain cases. Thus, appeal is made competent from 
the judgment of the justices in questions with regard to the 
following articles :-»Hides, skins^ parchment, and vellum:* 
fosAt, upon giving six days notice in writing \ but if there be 



' 15 Car. II. c. 11, sect. 8. * Si Geo^ 11. c. 40, wet. 2i» 

^ 15 Car. II. c. 11, sect. 22. 

« 18 Geo. 11, c 26, sec^ 13i^5 Geo. III. c. 43, sect. 26^ 

5 Shaw's Justice, 6th edit p. 321- 2, &c. 

* Talbot against Hubble ; 2 Straoge, 1154. 

7 Collector of Excise of Aberdeen against Mollison, 7th M^ch 1799^ 

*• D Anne, f. 1, sect. 36—1 Geo. U. c« 16,. sect. ^ . 



m&t ffat dkyn bttiretB die order of the jattkes wad the ^mrtci^ 
iMsiom, th« appfiil tnaj be to the fccood ^laitcr sestioes ; atid 
the quarter stsMona may award coats to either partft to be 1»« 
vied by distretSi by wenrant of the jostieei, i>r any two of 
them' : candles, soap, starch* : plate licences' : prosecutkms 
with r^ani to the distilleries in the Highlands of So>tbnid^ 
iriiich are specially laid upon fSth Gteo. III. c. 22.^ Bot the 
ftattites for any particular article most be consulted. The 
<IHarter sessions are, on appeal from particnlar justicesy with 
regard to the duties on malt, hides and skins, vdhitn and pardi* 
tnent, to amend defects in the form of the procedure which 
may have occurred before the particular justices.^ 

No appeal in any cause of excise is to be.admitted ontil the 
ippellant have deposited the single duty in the hands of the 
commissioners, farmers, or snb*commissioners of the district, 
ond given security to the commissioners erf* appeal, or justices 
et the peace, where such cause is to be finally adjqd^d, for 
such penalty as was adjudged against him } and if, upon hear-^ 
Ing sQch appeal, the original jiKlgment be reversed, the com^ 
missioners, &c. are to restore as much as is adjudged to the 
Appellant, and the party originally prosecuting is to pay doublf 
costs I but, in case the first judgment be affirmed, the party 
Appealing is to pay the like costs to the commissSoners, ^Ct 
eomplained of*^ And no appeal is to be admitted (beyond 
the limhs of the head-office in London), unless brought with-p 
in four months after the first judgement, and notice given of it| 
or left at the dwelling-house of the party.' 

On appealing, both parties ought to produce all the evi- 
dence which was given before the justices who pronounced the 
judgment appealed from. It is understood that, in practice, 
Jio other witnesses are examined, upon hearing appeals, than 
those examined before the original justices. This is established 
by stattite, in the case of appeals as to malt duty.* 

(C) No information can be brought against any common 
brewer, alehouse*keeper, distiller, vinegar^maker, or cyder- 
maker, for any false or mis-entry, or other offence, unless it 
be entered before the persons appomted to determine it, with* 
in three months (which are hmar, of 28 days each») after the 
offence ; and notice is to be given to the person agati»t whoa 

'J— 1M. I 11 !■■ I ' ■ . - I ■ I I . ...I ,1 i, ~ • ■■ 1 -im IT I I I -n T I. - I II »■ 

» 12 Aftne, fe^ 1, f . 2, sect. 3t— 8,— 1 Oc<fc II. Stst. t. c. 16, acet. S. 

« 23 Geo. III. c. 21, 8cct. 37. « 31 Geo. il. c. 3?, sect. H. 

« 26 Geo. IIL c 22, tret. It. 

5 6 Geo. 1. c. 21, sect. 10.— -1 Geo. If. Setf. 2, c. 19, sect. 3. 

^ 14 Car. il. c. 11, sect. 19. 

? 15 Caf. II, c. 11, sect. 2«. « 48 Geo. III. c. 74, sect U, 

9 WiUianw* J. I*, t ©I. ii. p, 881— Hotchcson** Exc. Inf. p. 281 
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fke bifiMiiiatida b teid, In %Mririiig» or Itft at hit imMbg-jIknf 
within oM week after laying the infarmatiM.t The two «cta 
med regard jiarticular anidei ; but, bf the general dnine in 
<Miier eftcife acts, rdferrhig to 12 Car. II. oroiiy eikmr hm 
tthtiag to the make duties, tiits directtoa is coaaidered to bw 
viftaaliy^ Jne«»forMed in such aett .• A longer ^eridd ia h0W« 
ever apeeially showed in «ertaiii tasea $ and H has been chongha 
that this limitation does not in general apt^y to pfoaeautioni 
fbr sei2iires and other speciiic Cmuttiraa, unless i^MdaiD j pro* 
tided in the acts regarding theai.> 

The offence most be distinctly stated in the inferaaatiMi* 
that the party may know what he has to defend^ aftd that it 
may appear that the justices hare jarisdietion. But it ha$ not 
beni the costom in Scotland to be so puoetiUotts in drawing 
excise informations as is usual in England. (See Appendtjs.) 

(D) Where the CommissioDcrs of incise, or J«istrees of 
Peace, have issued any summons for the apjpearance of persona 
effiesiding against, or for forfeitures incurred by, the laws of 
excise, or other laws for collecting and socuring the duties un^ 
der the management of the commissioners of exciae^ which haa 
beeti lefit at the house, or usual plate of residence, or irifh tho 
wife, child, or menial servant of such p^^ons, this is an effee* 
taal siimmons.4 And, in all cases relating to the excise, or to 
any duties under the managetnent of the Commissioners of 
Excise (except where special provbion is made to the con<« 
trary), the leaving such summons at the hoiise, work«hottse» 
warehouse, shop, ci^lar, vault, or usual place of residence of 
such person, directed to such person, by his righf or his ^sunv* 
ed name, is efiectual.^ 

(E) It will be observed that, up<m the accused failing to 
appear^ he is not to be held as confessed ; regular eaaminatioil 
of the fact by proof must be made, as if he had been present. 

(F) No authority is given to refer to the defe&d«^s oath* 
That is a mode of proof unknown to the common law of 
England. 

(G) The Commissioners of Excise, or Justices of Feace^ 
upon atiy information for any oftence against the laws of ex^^ 
cise, may summon any person (other than the accused) to 
appear before them, and to give evidence ; and, an case of 



< 1 \l^iUiam and Mary> Sess. 1, c. 24, sect. 16.— IS and 13 WUliam III. c. 
11, sect. 17. 

> Witliaim* J. P. v«i. ii. p. t8«.->-Htitcheson't £xc. Int p. Sa.^-HotchnqnV 
J. P. ii. 782. 

3 See Howard on Excise and Cintomfy 1919, p. 44^ 4^« 

♦SSGco. II.c. 17. 8e«t, 1. ' 

s Ibid. sect. 2, 
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Btgtect to appear, or if such person refuse to give evidencef, ke 
is to forfeit L.IO, to be recovered by the laws of excise/ 

Either party, prosecutor or defender, or those acting for 
him, may of course cross-question the whnesses for the oppo«> 
site party, and object to their credibility or competency. If 
the defender appear, the evidence must be taken in his pre-- 
sence i or in that of those acting for himj on his obtainii^ 
leave to attend by others.^ 

(fl) The ceneral rule with regard to the distribution of pe- 
nalties (to wnich however there are a ftw exceptions) is, that 
one half of fines, penalties, and forfeitures goes to the kiog, the 
Other to him who discovers, informs, or sues.^ It is held in 
England, that if the statute give the penalty in certain propor- 
tions, the conviction need not declare the distribution of it^ ; 
and it is understood never to be done in practice i but that^ 
mfhere the statute requires the justice to distribute the penalty 
among certain persons according to their discretion, an adjtudir 
cation that it be disposed of according to l^w is bod i t"^*^^ ^^!^X 
ought to declare the proportions.5 

With regard to the mitigation of the penalty, the justices^ 
&c. may mitigate the forfeiture, penalty^ or fine, so as not to 
make it less than double the value of excise which ought to 
have been paid, besides the reasonable costs and charges of 
such officers or others as were employed therein, to be allowed 
to them by the said justices.^^ In the case of prosecution fur 
arrears, however, it is understood that, in consequence of in- 
structions by the commissioners of excise to the collectors, it/ 
is not usual to levy more than the single duty and reasonable 
charges. Judgment and warrant must issue for double duty 
and charges ; but the justices, on being requested by the pro- 
secutor, often mark on the back of the warrant that no more 
is to be levied than the single duty unpaid, and cb^ges, spe^ 
cifying them. It is understood that, when they dp not make 
iuch markingi the excise officers, by instructions from the 
commissioners, usually levy only the single duty, and charges. 
In the act for enforcing the laws against clandestine importation 
of soap, candles, and starch, it is provided that the commis- 
sioners and justices may mitigate the penalties, &c. as thej 
tbink fit} but so that they be not reduced to less than n 
fourth part, and the reasonable expences of the officer in dis- 



1 7 and 8 WilL III. c. 30, sect. ^4. 

2 Hut€heson*D £x. Inf. 11^^ ^ Si Geo. U. c. iO, sect. 29. 

4 Salkcid, 38;^, — Bokcawcn oa Con vice ions, 122. 

5 a Term. Rep. d&^HQtchUon's Kx. Int. 113. 

• It Car. II. c. 23, kc!;. 32 ; c. :?4>, m:cU 46.---2^ and 23 Car. II. c. S,$cct%9. 
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CDV«riiig and prosecuting,* half to the Kidg; hdf to th^ s^tef 
or prosecutor.^ In the act with regard to hides,' &c. thepenal^ 
ties may be mitigated, so as not to be reduced to less than one 
fourth, besides costs.' Sometimes a fixed sum is appointed as 
the minimum. For example, the penaky of L.lOO for persons 
not licensed distSlers, brewers^ or vinegar«makers, having in 
riieir possession wash, fermenting or fermented, exceeding SO 
pllons) or any quantity of low wines, cannot be modified imder^ 
L.90.« Ifi each case, the special act <m the subject should be 
consulted. When the justices intend to mitigate, they ougte 
first to gtTe judgment for the whole penalty or forfriturf , imd 
then to mitigate it. The power of mitigation ought to be used 
with prudence, othei^ise the offender nuy be a gainer on the 
whole transaction. For example, if a person have evaded the 
ddty on 50 barrels with success, and be at last discovered with 
three or fpur barrels, he is a gainer, if the penalty on these 
three or four barrels be reduced to double the duty on them.s 
Some persons of experience in excise matters think it is proper* 
in the mitigation^ to specify how much is for the fine, and 
how much for the charges^ } and this is understood to be the 
usual course in Edinburgh. Others are of opinion, that it is 
sufficient to award one sum for both, chiefly because it is diffi« 
cult to fix the actual expence | and this course is understood to 
be usually followed in the country. 

It is held in England, that justices ought, in all cases, to 
return convictions to the quarter sessions, whether an appeal 
lie or not? ; and it is believed to be usual in Scotland ta return 
convictions in this manner. 

With regard to the form of the judgment^ and the dillerent 
particulars proper to be contained in it, the justices in thk 
country are in the established use of framing the judgment and 
whole proceedings in excise prosecutions in a very summary 
unceremonious manner, as exemplified in the relative anide 
of the Appendix, much more so than is the custom in England; 
Accordingly, it has been found sufficient that the record of the 
sentence of .the justices in an excise case was intelligible, by 
reference to the previous proceedings, though not so distinct 
and explicit as it might have been, the proceedings ihemsi^ves 
having been correct.' But still it is proper to be distinct as 
well as short. 

' 23 Geo. II. c. 21, sect. 38. ^ Sect. 39. 3 9 Aone, c« I Insect. 9r. 

^ 48 Geo. III. e. 10, sect, a S Hnuheson^ Ex. Inf. 128. 

• Hutcheson's J. P. iii. 293. 

^ Huteheson** Excite Inf. p. 122.— -Howard on Summary proceefltngi,p. 41. 

*.Broadfprd ag^intt Nicbolfpn, 14tb Norembcr 1807, 
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(I) Aft gtods and commodities. In retpect of iriiidi tnf 
dolf of excise is tmposedy and tU mtterials, preparattonsf 
uteasiisy aad vessels in die custody of ^e maker or maimfa^ 
tar^of'soch goods,Qr <^ any person in trust for bim, are liiMo 
to all tlie duties in arrear from such maker or mannfjKtaref ^ 
for fiich or the 13ce goods ; and are subject to all pen^dties 
incurred by him, or any other person usiug any varehouse or 
other place bekmgiog to bim, for any offence against any act 
relating to the duties on such goods ) and it is lawful in sucb 
cases to levy such duties and peaalttesy and to use such proN 
oeedings as may be lawfully done in relation to such goods, , is 
case the persons offending were the true owners.' The war** 
rant cmght therefore to direct to seize ail utensils used by the^ 
defendant.^ 

The justices have no power, under the excise laws, to levy^^ 
by arrestment and furthcoming, debts due to the defender.^ 

A poinding is iUegal, under the excise laws, where the sta-^ 
UHedkects the money to be levied by distress^ 

(K) It appears that the interval between distress and sale 
may be shortened in the ordinary case, as noticed under dhirgS9>' 
In offences against the act with, regard to candies, soap, and 
starch,^ and against that with regard to plate licenses,^ the in* 
tervad is perhaps still l4 days. 

(L) As the warrant of imprisonment must be grounded 
01) the first warrant to dbtrsin, such warrant must be re* 
tnmed, stating either that alt the m<Miey was not levied on 
it, or that -no distress could be found, as the case may bel- 
aid upon this return warrant to imprison may be issued.' 

Writers differ as to what is proper to be done where a part 
of the penalty has been recovered on the chattels, but not the 
whole. Dr Bmm makes thu distinction, that where^ by the 
act, ..there is a limited time of imprisonment, for instance 
thi^ee months, the defendant shall not pay part, and then be 
imprisoned the wkde three months, as tUs would be to punish 
him both ways ; but that, where the imprisonment ir tiU. satis* 
faction of the penalty, the payment of the penalty is the chief 
thing to be regarded, and the imprisonment is not intended 
as a punishment, but as a mean to compd payment, and that,^ 
if part is paid already, the enlargement may come the sooner, 
I - — — I — -^-. ■ p^.^.» — 1 —- .■^— »^»— .» 

^ 88 Geo. III. c. 37, sect. 2l« 
^ HutchcMQ, Esc, Inf. 138. 

3 CaldwaU against MacdowttO, t^t Jnly 17 it. Kflk. p. SIO. 

4 l,ord Advocate against Forgans, 20th February 1811, in Court of Jost^ 
ciaiyi Fac. CotU 

5 23 Geo. II. c 21, sect. 37. « 31 Geo. II, c. 32, sect 11* 
? Williams' h P. ii. tSS^—Hutchcson's Ex, Inf, 144. 
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hf payment of the residue $ so tfaat the defendant may be de- 
tuned till payment of the whole.* 

If any person against whom a warrant of commitment ia 
execntion, commonly called a body warrant, is issued by any* 
three commissioners of excise in England* or by any justice or 
justices of the peace in Chreat Britain, escape into any place 
out of their jurisdiction, three of said commissioners in Eng^ 
landy or any justice or justices of peace of the jurisdiction of 
such place, upon proof on oath of the hand-writing of the 
granter of the warrant, may indorse his or their name on it^ 
which is sufficient authority to the bringer of the warrant, or 
to those to whom it was originally directed, to execute it in 
the jurisdiction of such place, and to carry the ofiender before 
the commissioners or justice or justices indorsers, or some other 
justice or justices of the place where the warrant was indorsed^ 
who are, by indorsement upon such warrant, to commit the 
offender to the common jaU, or house of correction, of the 
county or place where such warrant is executed, according to 
the exigency of such warrant, there to remain till delivered by 
due course of law.^ And any prosecution is to be brought 
against the granters of such warrant, but not agiunst the tn« 
dorsers.3 

In s<Mne cases the offender may be imprisoned without wait- 
ing for distress. For example, the justices are enjoined, if the 
penalty for unlicensed persons having wash aboi^ 20 gallons, 
or any quantity of low wines, in their possession, be not forth* 
with paid upon conviction, immediately to grant warrant to 
imprbon them* from three to six months, unless sooner paid.* i 

(M) From these expressions, joined with the whole tenor of 
the excise acts, it is held that the sentences of the justices are 
final, so that they cannot be reviewed by the supreme court, if 
the proceedings have been regular, and the Justices have^tioe 
exceeded their powers, unless such review have been made 
competent in the particular case.^ For review by the qu^er 
sessions^ see (B}. 

* Born, Excise. > S2 Geo. III. c. 10, ■ect. 1. 

' Sect, a.— The commissionert of customs or excise are ftutkoritfld to gttnt 
fmn the duties in their hands an allowance from i^d. to T^d. per dsy^to poor 
persons imprisoned upon any warrant of commitment in execution, commoa* 
ly called a body warrant, issued by jastices of the peace, ftc under any act re^ 
ktive to the cnstomR or excise, &c. 53 Ceo. III. e, 21. 

4 48 Geo. UL c. 10, sect* 3. 

5 Paterson against Ramsay and Others, 25tb January 1710, Forbes.— .It bm 
keen found that a judgmeot of the justices under 39 Geo. III. c. 66, with m* 
gard to damaging raw hides, which declares that the justices shall &iaHy hea^ 
and determine, and that their judgment shall not be removed into any otfaar 

•court by urtierarif may be advocated to the Court of Session. Guthrie sgslasC 
Qowaii, lOth Pcccnbcr 1807. $cs that cs^?, and tbt; sathoxitics dted ia it. 
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S. Rectifying overcharges, 
Tl]te ci^mmissioners of excise or appeals, or justices of peaclj 
of this jurisdiction ^vithin which any brewer or retailer of h'qupK 
dwells, upon eomplaint by such party of any overcharge re« 
turned upon him by tb^ gaugers^ are tp bear and determine 
the complaint^ and examine witnesses upon oath, and by due 
proof to discharge the party of so thuch as is made out before 
them, according to the laws of . excise.' But no allowance can 
be granted^ upon the ground of an overcharge, for any loss 
Happening after the charge has been made by the officer, such 
as by the bursting of the vessel in which the gauge has been 
taken, though it be by inetitable accident, and without any 
iraud.s 

HI. FARTICULiRS REGAilDiNG CUSTOMS ONLY; 

1. Oath of officer* 
The patetit oiBcers, their deputies^ clerks^ servants, and 
ftii other officers of the customs in the outports, or elsewhere^ 
out of London, are to be sworn before two justices of the 
peace, << for the true and faithful execution, to the best of 
«( their knowledge and power, of the trust committed to their 
<( charge and inspection ; and that they will not take or receive 
(< any reward or gratuity, directly or indirectly^ other than their 
<f salaries, and what shall be allowed them from the crown, or 
<< the regular fees established by law, for any service to be 
« done in the execution of their employment in the customsy 
«< on any account whatever/' The persons administering the 
oath are to certify it to the next quarter sessions, to be record-*- 
ed.f For the oaths to be taken by all civil ami military of- 
ficers; see Oaihs, 

!?. Recovering penalties^. 
Any two justices of peace cf the place in which the offence 
i$ committed, or the offender is found, may determine all pro- 
secutions for any oSence, by any act made or to be made, re- 
lating to the customs ; and they are required, upon information 
exhibited before them for the recovery of any penalty, to 
summon the accused, and, upon his apjifearance or default, ia 
examine the matter i and, upon proofs by voluntary confession. 



» i William and Mary, Sess. 1, c. 24^ sect. J 3. 

■ King a|;iiin<t Sikc$, 7th Term. Rtp. 56.— Attorney-General againstf 

; Ahstfuihcrs Reports, iV. ^58, 
a i WUriam and Maryi r. 1, sect. 5y 6. 
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I * 

0r by oath of one credible witness, to convict^ and on non« 
paymenti to award distress by their warrant \ and, for want of 
distress, to commit the offender to a gaol of the county in 
which the offence was committed, or the offender found, for 
six months, or until the penalty be paid.' Summons left at 
.the offender's house, or usual place of residence« and directed 
to him by his right or assumed name, is sufficient senrtce^ 
where no particular provision is made for summoning offend- 
ers, or for condemning seizures made from persons unknown.* 
Justices may mitigate penalties to one half, where they are in« 
curred under an act not specifying a power of mitigation, or 
only referring to some other law.3 Imprisonment expired 
clears from fines.^ The time for informations b limited to 
six months from the oflence.s 

The procedure being in substance the same as that prescribed 
for recovering penalties under the excise laws, many of the 
same remarks are applicable ; among other things, the same 
provision is made, that justices shall not act, if interested. (See 
Sect. Recovering Excise Penalties.) 

On mitigation of penalties, under the laws with regard to 
the customs, by the quarter session^ or justices out of sessions^ 
they may require the offenders to enter into a recognizance m 
double the amount of the penalty, for payment of the full pe- 
nalty, on their being coiivicted within three years of another 
offence. On forfeiture of recognizance, the justices may, hr 
warrant, apprehend the offenders ; and, if they do not forthwith 
pay, are to award distress, or commit to jail for a year, unless 
sooner paid.< 

For the amount of bail in certain offences against the re» 
f enue^ see Bailf sect. To find bail. 

FAIRS AND MARKETS. 

It is understood to be usual^ and seems properi that one or 
two justices he present at fairs and markets, with some peace 
officers, for preserving order, and for granting warrants. If 
necessary. 

It may be mentioned, that, by the act of parliament rectify- 
ing the kalendar, fairs and markets, then existing, depending 
on the nominal days of months, and all courts incident to such, 
are directed to be held according to ^< the same natural days ^'^ 

> 49 Geo. IlL c 65, sect. 1.^56 Geo. III. c. 104, lect. 14, 
^ 49 Geo. IlL c. 65, sect. 3. ^ 3ect« 4. 

^ Sect. 5. S Sect. 6* 

< 47 Geoa III. Stst. H, c, 66, «ect. 43. 
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« that Is to siy, eleven days later ."» See farther as to Orf 
Stylei Taci, sect. LandlorcTs Ot>li|^ations9 Note; Servantysect. 
Servant's Obligations) Note ; Fishing, sectJ Salmon, Note. 

WHether stolen goods sold in markets be transferred^ see 
Sale% sect. What may be Sold. 

See Falsehood^ &c- sect. False Weights and Measures — 
Forestalling and llegrating — Hawkers and Pedlars. 

FALSEHOOD AND FRAUD. 

L FOUGERT OF WRITINGS. 

^ The more audacious and dangerous kinds of forgery, or fal- 
sification of writings, e. g. feloniously making and publishing a 
"wrking, to the prejudice of another, as the signed instrument 
.of a person who has not subscribed it, are pupishable capitally, 
by practice' ; but the Court of Justiciary have the power of 
mitigation.; 

By special statute, it is made capital to forge or alter ^ itt 

Great Britain, " any deed, will, testament, bond, writing. 

<^ obligatory, bill of exchange, promissory-note for paymept 

'<< of money, indorsement or assignment of any Mil of exr 

<^ change or promissory-note for payment of money, accept- 

/< ance of any bill of exchangee, or any acquittance or receipt 

V either for money eft goods or any accountable receipt for 

*^ any note, bill, or other security, for payment of money, or 

]<* any warrant or order for payment of money or delivery of 

«c goods with intentbn to defraud," or to ^ offer, dispose of, 

^*f or put away,'* such forged or altered vrrit,* or to forge or 

after any bond or obligation of the Bank of £ngl»id, or any. 

indorsement upon it, or to offer or dispose of such forged or 

altered writ, or to demand ix^^ney upon it, from such bank^ 

in order to defraud it, or any other person or body, knowing 

it to be forged or altered.; 

It will not avail the person accused of the forgery of writings, 
that the subscription has been awkwardly imitated.'^ Nor is it 
material that there has been no imitation at all ; as, where the 
name of a person who cannot write is forged' ; or where the 
name of the forger (which he adhibits) happens to be the same 
as that of the party who is feloniously personated^ s or, perhaps, 
where the name is fictitious, with the assumption of a certaia 
character and description to gain credit^ ; or where notaries 
sign for a person who has given them no authority*"=> ; or where 

.^ » 24 Geo. IT, c. 23, sect, 4. * Hume, i. 133—137, ^ Ibid. U5r 

4 45. Geo. III. c. 89, sect. 1. 5 Sect. ?. ^ HumCi J^ 137* 

7 Ibid. * Ibid. 138. s> Ibid. 139. "^ Ibid. 



FALSEHOOD, &C*' 115 

Gne* personates another, and authorised notaries to sign a deed 
in his name.^ 

It rather appears, that the tearing off a genuine subscription , 
and affixing it to a false deed^ and the ins^tion of a bill or 
prooiissory^note or the like, in an interval above a genuine 
subscription, are panxdiable capitally.^ 

The forgery of the names of witnesses to a deed may not be 
capital (at least, unless it be false in gremio^ by antedating or 
otherwise^ for some fraudulent purpose), for the deed is not 
Aeirs ; but it is capital to forge the names of witnesses to a 
notorial instrument, for the instrument is as much theirs as the 
notary's.^ 

It is not material whether the writing be a formal deed, or 
otherwise^; or whether it be good in law*; or whether it be a 
private or a public deed.^ The smallness of the sum, though 
it may sometimes mitigate, does not alter the capital conciu-, 
sion, so as to entitle to bail.' 

In the falsehood of writings (which it has in common with 
&11 the species of this offence), the crime is not complete by the 
fabricatibn of the writing, unless it be also uttered or put to> 
use.* It is as presumed utterer, or privy to the uttering, that 
the forger is punished.9 It; is not necessary that the deed 
pass as genuine ; it is sufficient that it has been offered or used 
as such.^^ Givmg it to an accomjriice as false, is not uttering in 
this sense; though, if the accomplice utter it, the giv^ is art 
and part of the uttering ; but it is a crime of its own kind, and 
ponishable with transportation n By a late statute, however^ 
(of which this section has, by the narrowest majority, been 
tbond to extend to *< notes issued by the Bank of Scotland, 
'(as well as to the notes of the Bank of England'^; for it 
undoubtedly extends to Bank of England notes in Scotland), 
it is punishable with 14 years transportation, knowingly to 
receive any forged banknotes, bank bills of exchange, bank* 
post bills, or Jblank bank notes, blank bank bills of exchange^ 
Qt blank bank post bills, or to possess such without excuse/^ 

The forgery must be felonious, or with intent to injure. 
Thus, it is not forgery (though inccnrrect), if, to accommodate 
another who cannot write, and, at his desire, a person sign a 
draught or receipt in the name of that other. But it i$ forgery, 
if there be a purpose to gain any sort 6£ advantage, though it 
should not amonnt to cheating ; .ftfr Jiistance (though the ex-^ 






« Hume,!, lia * Ibid, 141. « ibid. 141— 2. ♦ Ibid. 142^ 

5 Ibid. • « Ibid. 143. ' Ibid. 144. » Ibid. 

« Ibid. US,. . 'o Ibid, 14«. " Ibid. 146 -», » Ibid. 14^ 
« 45 Geo. III. c.^89, sect. 6. 
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aise might be considered in the sentence), to frame a voncfacf 
for a debt| though justly due.< 

A person is art and part of forgery, and punishable as the 
forger, by immediate assistance lent to the fabrication > as 
scrolling, dictating, writing, or signing.* He is also art and 
part, by wittingly using the false writ, though not from the 
first privy to its character.^ He is so also by procuring the 
forgery.4 With regard to remote assistance in the execution, 
if the tradesman employed to make the plate or the like, know 
of its unlawful destination, and be in society with the forger 
and vender, he is art and part ; if he merely execute the work 
in the course of trade, though he may have suspicions, he 
seems not punishable ; if he receive an extraordinary reward, 
probably he may have a suitable punishment.^ For the pro* 
tection of bankers, however, special provisions hav^ been made 
by recent statutes, to prevent remote assistance towards forging 
their writs. It is declared punishable with seven years trans-, 
portation, to make, or cause be made, on any plate, a bill or 
note of any banker, or to use such plate, or to use any other 
device for making such bill or note, or knowingly to pDSsess 
such plate or device, or knowingly to dispose of such bill or 
note, without written authority.^ It is declared punishable, 
with imprisonment from one to three years for the first offence, 
and seven years transportation' for the second, to make on any 
plate the subscription of a bill or note of a banker, payable to 
the bearer on demand, or knowingly to possess such plate.' It 
is declared punishable with imprisonment from six months to two 
years for the first offence, and seven years transportation for the 
second, to make or use any frame for making paper with the 
name of any banker in the substance, without written autho- 
rity, or to make, expose to sale, or dispose of such paper ; or 
to cause such name to appear in the substance of the paper 
on which the writing iC| without written authority.^ It is 
specially provided, for the protection of the Bank of England 
(by an act extending to Scotland), that it is punishable with 
M years transportation, to make, on a plate of any materials, 
any note, bill of exchange, post bill, blank note, blank bill 
of exchange, or blank post bill, of that bank, or to use such 
plate, or to use any device for making such note, &c. without 
written authority, or knowingly to possess such plate or de- 
vice ^^ and that it is capital for any person, not authorized by 



•T^ Hame, i. 150. * Ibid. ^ ib«d. 151. « Ibid. 152. 

5 Ibid. 153--4. <^ 41 Geo, III, c. 57, sect. 2. 7 Sect. 3, 

■ §cct, U » 45 G«o, III. c, 89, sect. T- 






that haxikf to makt or.Qse, or cause to be made or used, or 
knowin^y, witBout excuse, to possess any instrument for 
snaidng paper with waving lines, or with any sum in words, in 
Boman letters, in the substance of the paper, or to make, 
use, expose, or dispose of, or knowingly to possess suth 
paper ; or to cause the sum of any note or bill to appear in words, 
in the substance of the paper.^ Ajnd the Bank of England 
having formed a new plan for printing their notes, having a 
dark ground with white letters, &c. it has been enacted, that 
persons engraving, &c. on any plate, for producing an impres- 
sion of any part of such note, without authority, or using such 
plate, or having such plate in their custody, or uttering any 
impression from it, may be transported for li years ;« and the 
same provisions are made with regard to plates producing an 
impression resembling a note of the Bank of England.^ 

, A falsehood, asserted in an instrument or execution, by a 
notary, messenger, or other officer, which is a species of this 
crime, is not punished capitally, except in the case of notaries ; 
of the capital convictions of whom there have been instances, 
though of an old date.« 

The fraudulent corruption or alteratbn of a genuine deed, 
seems cmly punishable arbitrarily, in any case not falling with« 
in the statute against alterations, cited ia the beginning of this 
articles 

Forgery of writings may be tried either before the Court of 
Justiciary, or before the Court of Session/ Though inferior 
coarts may judge incidentally in the improbation of. executions 
relative to actions before themselves, and of any writs which 
are produced in such actions, and are there challenged as forged, 
by reply or exception, the two supreme courts only can try 
forgery directly.' 

II. Falsehoods against the revbnue. 
Several species of falsehood or forgery, with regard to the dif- 
ferent branches of the revenue, have been made capital by the 
statutes (which it would be improper to attempt to enumerate), 
with regard to those branches \* particularly in the case of 
stunps; where revenue is collected in that form. Several 
minor species of such falsehood have had specific arbitrary 
punishments assigned to them. All such falsehoods are punish- 
able arbitrarily at common hvrJ^ 
■ ■ " . 

> 46 Geo. III. c 89, sect. 3^ * 1 Geo, IV. c. 92. sect. 1. 

3 Ibid. lect. 2. 4 Hume, i. 154. S Ibid. 155-8. « U>id. 153,-164 
7 1557, c 63.— BaiOLt. i. 10. S«l.— Enkine, iv. 4. 68r-HutnS| i. ISI^ 
* Moaified by 52 Oe«. Ill, c U3i * liume, i, lG4t^6. 
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IIL Falsehoods and frauds im GsmJiAL. 

The common lav effectually restrains^ bf a suitable arbitrarf 
punbhment, all crimes of the general descriptioa of frauds in 
whatever form ; particularly the followiog, 

(l.) Conspiraa/.^^Any sort of conspiracy or machiaation, 
directed against the fame» safety^ or state of another, and 
meant to be accomplished by deceitful contrivances, to the sup« 
pression of truth, is punishable arbitrarily, at common law.' 

(2«) False ckaracier.'^The false assumption of any official 
character, for the purpose of breaking any point of public 
discipline or order ; e. g* to celebrate marriage as a clergymao, 
(see Marriage, sect. Irregular) *, or to assume the character of 
an excise officer, and, as such, to search houses and extost 
money, is also punishable arbitrarily at cnmmon law,^ 

(6.) Swindling. — The obtaining of money or goods, by 
fraud or cheating, and particularly by a false atsumption of 
name, character, commission, or errand> is also punishable ar- 
bitrarily, at common law.^ 

(4.) JFalse 'weights and measures. — The using of such i^ 
punishable at common law as a fraud. It is also provided 
against by various statutes ;4 particularly 166 1 » c. 38, which, 
expressly gives the matter in charge to justices of peace and 
magistrates of boroughs, directing them to enforce conformity. 

To con^itute gbiii, Is/, The deficiency of weight or mea^ 
sure must be manifest and matertal> such as is injurious to the 
customer, and caimot be supposed to pass unobserved^ oil 
the part of the user.^ ^d/y^ The false weights or measures 
must have been used and given out for the true (but this may 
be done tacitly, and will be presumed against the user), and 
th^ traffic must have been carried on accordingly.^ Sdlt/p 
They must be charged to be different fromi the legal stan- 
dard ; for if t*he charge be only of a deviation from the cus- 
tomary weight or measure of the neighbourhood^ this, without 
some special device or doie» by which deception has been oc« 
casioned) does not seem sui^cient.r 

In strictness, it is even a relevant charge^ that^a person 
makes use. of any weight or measure different from those 
which national authority has estabiished.B <^ And if this ap- 
*< pointment cannot ev^y where be e&ecuted^ by reason q( 



» Hume, i, i66— 8: » Ibid. 168. ^ jbid. 168—172. 

♦ Leg. Biirg. c. 74.-1493, c. 47.— -KJOr, c, 2.— 16C1, c. 38. 

5 Hume, i. 172. • Ibid. ? Ibid. 173. ^ 1503^ c. 9$, 



^ tlie loQg practice and known custom of certain coantiesor 
^< disuicts to the contrary^ it is not however to be imagined 
^< that the law is therefore obsolete^ nor that in other quarters 
<< of the kingdom, or with respect to other commodities which 
«c have no|: been subject to any such irregularity, a licence has 
<< been gained of dealing by various or arbitrary weights or 
^< measures^ such as are of no known proportion, and are not 
'^ redncfUe to any standard/'* 

It is substantially the same offence with this, if a dealer in 
any commodity, such as bread, which has a known weigh^ 
assigned to it by public authority, shall make and expose it of a 
lower weight.^ There are special provisions with regJ(fd u> 
the weight of bread, the execution of which is committed to 
Justices. See Bread. 

The usual course is understood to be, f he destruction of the 
improper standards, and a fine; or, in aa aggravated case, 
imprisonment ; and, sometimes, in the case of vivres made up 
into quantities of known denomination, e. g, quartern loaves of 
bread, pounds of butter, &c» exposed of improper weight, the 
confiscation of the article. 

' The legal standard of weighl seems to be the French troy 
stone having 16 pounds in the stone, and 16 ounces in th^ 
pound»3 A pound of this standard has been found to contaifi 
7621-8 grains, of which an English troy pound sent from the 
Exchequer in London to Edinburgh, in 1707 (under an article 
in the treaty of Union, for assimilating the Scotch standards 
to the English, but which has not been followed out), contains 
5760. But the English avoirdupois pound, containing £^bout 
100^ of these^grains, is much in use. The standard ci length 
is strictly the ^ of 87 Scots inches/ But the English yard, 
which is a very small fractional part of an inch shorter than So 
Scots inches, is in very general use. The legal standard of ca-^ 
pacitj^ is, for liquids, the Stirling pint jug, containing d lb. 7 oa; 
of the aix>ve French troy weight of dear water,^ or 103404* 
English cubic inches *,« and for dry goods, the Linlithgow 
firlot, which, for wheat, rye, beans, pease, contains 21 pints 
1 mutchkin of the Stirlhig jug \ and for malt, barley, oats. Si 
pints.7 

It is not an uncommon device to use a beam of unequal 
arms, or scales of unequal weight, placing the article to be 

» Hume, 1.173. * Ibid. s 1618, 19th February.— 1621. c. 17. 

^ 1618. I9th February.— 16«l,c. 17,— 1663, c. 18.— 1685, c. 44. 
• f 1618, 19th February.— 1631, c. 17. • MacKay'e Excise Law*. ; 

7 16^8, 19th February.— 1621, Ci J7. 
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sold at the longest artn, or in tlie heaviest scale. This b siill^ 
stantiallj the same offence as osing false weights, and is pti* 
nbhable in the same manner. It is easily detected, by trans- 
posing the article and the vrerght. 

Justices of the peace may prepare more aggravated cases of 
fraud for higher courts. (See Arrest ^ ^c.) They seem com- 
petent to punish inconsiderable cases ; but it appears expedient 
ihat cases, not of the lowest order, should be allowed to devolve 
Upon the sheriff. (See Justice^f sect. Second Assignment of 
Cotnmission.) 

Sec CVtW in General — Bankrnpfejf^ sect. Fraudulent 
Bankruptcy.— Cb/it5. — Ships^ destroying, 

FIARS. 

It is almost unnecessary to mention, that striking ihefiary 
is the fixing the prices of grain, of the growth of the county, 
for the preceding crop ; which are generally used to ascertain 
the conversion of com rent» and sometimes to ascertmn the 
•value of grain in crrdinary contracts.' The fiars are struck by 
the sheriff of each county, in February, with the assistance of 
a jury. Justices of peace have no concern in fixing them; 
but, in fhe exercise of their civil jurisdiction under the small 
debt act^ they ma^ sometirpes }iave occasion to apply them. 

FISHING, 

I. Salmon. 

It 15 directed, that justices of the peace shall put the acts 
of Parliament into execution against <« slayers of red and black 
*« fishes and smolts in forbidden time 5** <* setters of croves and 
*< nets in waters and dams, having and keeping of croves and 
« yairs in forbidden time •," and shall proceed in the trial, 
, *« by witnesses, or oath of party j and that the punishment to 
^< be inflicted shall be a pecunial sum, answerable to the cir- 
^''cumstances of the offence, and quality of the offender."* 
The judges having authority to punish the killing of red fisht 
$moIts, and fry of salmon, are directed to hold courts for that 
purpose at Easter and Michaelmas yearly, u!)d^ the penalty 
of £00 merks, if, on being required, they neglect to do so.s 

(I.) Slayers (^ Bed and Black Fishes^ and SmoltSf in for* 
t< bidden /iW/^— During a certain time, called close oxjorbUl^ 
den time, the catching of salmon is prohibited \ partly, because 

I See Erskine, iii. 3, i^ ^ 16)7, «. .$.^}66J, c 3$, 
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Ihe salmon are st thit time improper for food, and partly b€U 
cause their preservation at that time is necessary for the multi« 
plication of the species. The general forbidden time> prescrit^ 
by the old acts (which, however, is in some instances modified 
by local acts, the spawning season being different in dtfierent 
rivers)^ is between the feast of Assumption (i5tli August) and 
the feast of St Andrew (SOth November).* It is now, in con* 
sequence of the alteration of the kalendar or style/ observtA 
11 nominal days later *, S6th August and 1 1th December.3 

The punbhment for killing salmon in forbidden time is L.10 
Scots for the first dfience, L.80 Scots far the second, and death 
for the third .^ Death b of course out of the question \ the 
justices inflict a higher pecuniary penalty for the third ofience. 
It is understood that they do not usually, for the first auA 
second offences, exceed the sums specified in the act. I^hese 
fines are to be levied without composition.' Half of them 
goes to the informer,^ half to the King. Two acts declare 
Hie slaying of salmon in forbidden time, or of kipperi smolts, 
or sick black fish at any time (to which perhaps justices are 
competent), to be punishable as theft.? It may be questioned^, 
whether the justices, who are, by the general acts before 
quoted, limited to a fine, may not, under these acts, inflict «Il 
arbitrary fine. Those art and part of killing salmon in for* 
bidden time are to be punished as the principals.* 

It is illegal, in smolt time, to set vessels, creels^ weirs, or 
any other engine, to prevent the smolts or young salmon fry 
from getting to the sea j and the punishment is the same, in 

> 14f 4, c. 35. * Si Geo. If. c tX 

3 It b understood to be thecoimnon practice (although Mimon fithinjr is not 

incotioncd in the aa now cited, for altering the style), to add these 11 days, 

in order to keep the time on the same natural days ; though indeed the error 

in the old style, in 1424, when the forbidden time was fixed, since 3i^, from 

which the error is observed, amounted only to aboat e^ht days. Some think. 

that a twelfth day ooghtnow to be added, because 1800, which would in con. 

mon coorse have been a leap year, !s declared by the met not to be such ; but 

!t is doubted whether this be authorized, either by the expressions of the aa, 

which allude to 11 days as the fixed difference between old and new style in 

•11 time coming ; or by its principle, which is to arrest the error of compnta. 

.tton at 11 days, and, by certain modifications of the leap years, to carry on the 

computation correctly in time to come ; and, accordingly, among other things, 

the Court of Session, which is directed to be held on the same natural days as 

before the correetk>n of the style, tits «nd rises on the same nominal days as 

before 1800. No doubt, if old styfe bad been allowed to go on, there WoulA 

•tow have been 12 days of difTcrence ; and there are so, in one or two nations 

'which have not corrected their kalendar. But old style, in this country, seems 

to signify the same real or natural time as at the correction of the kalendtr* 

4 1503, c. 72. s 1535, c. 16. « 1690, c. 33. 

7 }600, c. 11.— 1(05, c. 5, f 1449, c^ 9.^ 1457| c 85* 
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0terfreipee!^ at tbat &nt above mentioned, for. killing ^dmes 
in forbidden time.i Justices are perhaps competent to the ex- 
tent of a small fine. 

Millers who slaj smolts or trouts with creels, or any othor 
engine, and «< any who dams or laves,'' are to be punished as 
slayers of red fish.' Perhaps justices are competent to impose 
a small fine for this offence -, at least, for killing smolts or 
ifout. 

Fishing saiinon at mill-^dam dykes, with stent nets or Wf 
engine, is prohibited, under the penalties for killing black fisb^ 
and destroying salmon fry.^ Perhaps justices are competent 
to inflict a small fine. 

In those points, however, marked as doubtful, the jurisdic- 
tion of the justices is very liable to question ; and it is perhaps 
naore adviseable that they should be allowed to fall into tho 
Viands ofthe judge ordinary. 

(2«) << Sitters qfcr&oes and nets in waters anddams^Jiaving 
<* and keeping of croves and yairs in forbidden- timer — A 
eruive is commonly used to signify a wooden box of a particular 
/Construction, placed in a dyke stretching across a river. On 
the side of the box next the mouth of the river there are valves^ 
thin narrow boards, or wickets of small spares, called inseales, 
60 placed angularly that the current keeps them dose, unless 
they be forced open ; so that they close upQn any Salomon that 
/enters by them : On the opposite side of the box are hecks, 
coiiiposed of bars placed three inches asunder, so that only the 
small salmon, of those which have entered the box, can pass 
up the river. In this way, all large salmon, going up the 
river, juraless they get over the dyke, are detained in the box* 
A -yair is jgeneraily an inclosure in a river, made of stones or 
close wicker work, into which the salmon enter by a narrow 
passage If^it fof the purpose, and from which few find the way 
out. ' 

Though cruives are not allowed to stand in forbidden time, 
t^hich has been already described, otherwise the justices may 
inflict a suitable fine^ it is not necessary at that ^ime to remove 
the sole trees or side posts of thejcroives ; the removing of the 
hecks and inscales is su^cient.f When, in forbidden time, 
the cruives are taken away, it is not lawful to fill up with 
stones or other materials the plaices frpta which they are 
Itaken.^ 



.' 150a, c. 72.-153^* c 10. « 1685, /c, 20« 

3 1696,c.33. 

4 Lord Banff agaipst JEarl of Fifb, Cist January 1783. 

5 Juord ^alkcrton against Scotv^th July 1769, - 
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The &tfcrdai^'« dop {whkk is an i^niag of ut ell wid e^ S7 
inches, in each cruive from si^ o'clock on Saturday evenhig 
till Monday at son»rising')» is directed to he observed in all 
crutves) under a penalty of L.5 Scots.* It is notjindtspensible 
that the inscales be taken out from the cruives *^ m ^mes of 
<< flood '9' it is sufficiait^ at such times, to fix them back* so 
that they may remain 'open for the purpose of the« Satur^Lay'-s 
slop.^ The non-observaoce of the Saturday's slop, is parhap# 
coo^ieteat to be prosecuted before josti^s, as being a species 
of forbidden time i but aa action before the judge ordinary i$ 
the usnal mode of redress. 

II. Hejirinos akd whitb ns«. 

Justices of the peace have certain duties in^xised ftpon tfaefli« 
ivith regard to the deep seaT white herring fishery, by recmt 
acts,^ containing a variety of regulations, and enacting a variety 
of p^ialtks and forfeitures, into the details of which it is un- 
necessary to enter, as the matter concerns fev justices, and as 
the acts founded on will be produced when application is made 
to them. 

There is* a general enactment, that any fine, penalty, or for- 
feiture, under the acts of 48 or 55 George HI. cited, wheii 
not otherwise provided, maybe sued for, recovered, levt^, 
and mitigated, as any fine, penalty, or forfeiture, by any law 
or laws of customs or excise (t • <. by two jdstices, seer Esmx 
and CuUomSy sect. Recovering Penalties), or in the courts at 
Westminster, or in Exchequer in Scotland.^ t 

It is specially provided, in amendment of an older act (29 
George II. c. 23), that if any white herrings be cured, packed^ 
or put up in Great Britain, or on board any vessel employed 
in the Ikitish herring fishery^ in any barrel in whc^ ^mt- m 
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' Fishers on Northesk against Scott, 16th July 1746, Faic 
» 1424, c 11;-^ 1477, c. 73.— 1489, c 15—1685, c. 2Q. 

3 Lord Halkerten against Scott, 4th July 1769 ; as affirmed pa Appeal* 
Ntae. — ^There are a variety of questiohs as to the proper construction of 

^raivea, the legality pf particular modes of fishing, the opening in milUdams, 
&c. ; hot these seeim competent only hefore tb« Conrt of Session, or th« Judge 
prdiuary. The reflation, in some old acts, that an opening shall at all cimf s 
be left in the middle of the stream in cruives or yairs, has long been in disuse. 
Heritors of Fishing of Don against Town of Aberdeen, 26th January 1665 
Stur's CeU. i 2S&. Maeliencie's Obserf ations on Act 1424, c. 1 U ' 

4 48 Geo. in. c 110, containing a variety of reflations ; tempomry,.^ 
51 Geo. III. c 101, extending certain bonnties to vessels of a lower tonnage 
than in the.preceding.—- 52 Geo. ill. c. 153, correcting a verbal mistake in 51 

fSeo. 111^—54 Geo. III. c 102, continuing these acts for a short period. 5|[ 

Geo. IIL c. 94, rendering them perpetual, unless where modified, and costlam» 
i|ig fiarthec. regulatbns. 

5 55 Geo. III. c. 94, sect, 42. . . ^ 
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prt of fir> or not of the thtcknen of half an inch tbroiighoiit 
of made work, or not containing 33 galloni of English wkie 
measure, the barrel and heirings may be declared forfeited^ on 
|Mt>of before two jastices ; and any officer of the fishery) cos- 
tomsy or excise, may seize them/ 

' ' In case of a dispute between an officer of the herring feh- 
cry and a cureri any one justice of the peace, to whom applica- 
tion is made by either party, is to appoint two skilful persons, 
ndt having an interest in the dispute, one to be named by the 
l>fficer, one by the curer, and failing such nomination hf 
ekber party within the time to be appointed by the justice 
(not longer than 24 hours after the appointment), the justice 
is to msike the nomination in his place. These two persons 
are to examine the matter in dispute, and to certify their 
opinion, on oath, to the justice. If they agree, their dec^ioa 
h final. If not, the justice is to require them to name a 
sktifbl neutral person, who is to examine the matter^ and to 
report his opinion, on oath, which is to be finaL^^ 
V The staves of every barrel in which wet white fish are 
packed for exportation, are directed to be half an inch thick 
at the bulge, and full bound, otherwise the barsel and fish are 
to be forfeited) on proof before, a justice.' 

III. LOB&TE&S* 

' The killhig of lobsters on the coasts of Scotland, from 1st 
June to 1st September yearly (at which time they crawl close 
to the shore to spawn), b forbidiiden under the penalty of L.5 
sterling for each offence, to any person who sues for it sum« 
maoily before any two justices G^peace.4 

For seamen in the fxshing service, see Seametij sect. Seamen 
in the Merchant and Fishing Service. For the exemption of 
^shermen from impress^ see Seamen, sect. Impressing. 

See Lini Steeping. 

FORESTALING AND REGRATING. 

FoKESTAtUMG and Regrating, and certain other opera« 
tions in commerce, which it is now unnecessary to describe, 
were at one time prohibited by various statutes, under severe 
sanctions; and justices are by their commission directed to 
punish them. But none of them have for more than two 



> 65 Geo. HI. c. 94, sect. 12. * S^ct. 36. 

9 26 Geo. UL c. 81, sect. 19. 

4 9 Geo. II. c. 3S, sect. 4.— JVo/r, 31 Geo. Iir. c. SI, and 48 Goo. ilt. c« 
144, with re^rd to o^tttrs, ueeu limited to En^siid. 
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cesttifies been {prosecuted in the SofMreme Cfimiiial Coiut»t as 
they were foand to be dWisioos of labour beneficud to aU .coa« 
cerned, particularlf to the comumer. Aod come very severe 
fta^tes in England against foreitaliing^ &c. have been repnd* 
ed ; << it having been found that such statutes had a teqdeacy 
•^ to discourage the growth of victual^ and enhance the price 
••thereof/'* 

In a late case the Court of Session expressed strong dis-^ 
approbation of every interference by magistrates and judges 
with the free circulation of the necessaries of life, as such in- 
terferences (it was observed }, instead of diminishing! increase 
scarcity.^ 

FORUM- 

A PBBsoN IS not bound to appear as a defender in 9nf 

court indifferently. He must have some special connexioa 

with the territory before its courts can be considered as his 

Jorum. It is the defendet^sfontm only that is of any conse^ 

^nenoe. The pursuer must follow it 

I. CRIMtNAL CaSBI. 

The most proper y&mm in criminal prosecutions is the 
Jorum delieiij the court of the territory in which the ^rime 
was committed/ A person passing through a territory^ not 
bring domiciled in it, aod committing a crime there^ u an* 
swerable to its courts, if, after his crime, he be apprehended 
b it, CMT brought into it,^ (see Arrest j ^c* sect Armt), aod is 
dealt with as in ordinary cases. (See JProeess — Armtf 4^.^^ 
Commtmiut — BaU'^ldberaiiam.) 



' Hnme, i. 403—5. 

* WilUamfl* J. P. «m» ForesUl^o^, ftc. 

9 Licshman against Majrittf atet of Ayr, 8th Marth 1800. 

^ Hume, ii. 6^. 

S Ibid. — NqU^ ProTisioa is madjB that felonies contnitted in Teasels croployedl 
Ja inland navigations^ and in suge coaches, or such earriages, by opening paekaw 
ges^may be indicted as having been done in any county through which, or abng 
the borders of which they ha?e passed, and may be tried in such county ; and a 
similar provision is made, that felonies committed on the boundaries of ooonties; 
or within 500 yards of tha booadaries, may be all^d to have been committed 
in any of the counties, an4, may be tried in snch county (59 Oeo. III. u S7 
and c 96.) But those provisions seem only to regard indietmenU for fohniet 
before the Supreme CourU, and not to b* intended to extend the jurisdiction 
of inferior judges, except, perhaps, so far as regards the power of pr^ogni* 
tion for fielonies in vessels and ooaches, and oh the boundaries of counties. 
The provision with regard to trial in any county, seems to regard a doctrine 
flf the law of £ngbnd, that indictments can only be tried, even before sopreme 
judges, in the county in whieh the crimes i^^erc cpotmittcd. f Sec Jacob's i*v»r 
i>iGt; vw Iiidictm€nU--fiia9hft^|ie, iT« SQi-.) ' 



Another^^uM' sometimes spoken of is the forum domicilii ^ 
the couft of the territory io ^hich the delinquent has his 
domicile (by which is meant the house in which a person haft 
resided -as his home, with his family, for the last 40 days')^ 
though the crime was committed in another territory. It seems 
tiowjO be pretty much fixed tteit thh forum would not, in the 
ordinary case, be sustained in Scotland for an offence comnait*' 
ted in England or any other foreign countryi The case is 
different with regard to those crimes which have ft conttaaance 
of time and succession of acts, of which part may happen here 
fatd part abroad : if a man forge a deed abroad, apd utter it* 
here, the courts of this country are the proper courts for trying 
the- offence.<> With regard to this question, as occurring 
before an inferior court of Scotland, in the jurisdiction of 
which a party is domiciled, for an offence committed in the 
territory of another inferior court of Scotland, the court of the 
domicile is not competent .^ 

•Anotherybrtaii sometimes mentioned is the Jbmm deprehiU' 
skmts^ they(?f%/m of the territory in which the delinquent is 
apprehended, but in which he neither committed the^^im^ 
nor has his domicile. It does ntit appear that any Scots 
court can upon this ground try a person for a crime committed 
in England, or in any other foreign country. The case seems 
otherwise (even at common law), where the offence has a con-* 
tinuaoce in this country, as if he should steal goods abroad, and 
fly with them into this country.* And it has been provided 
by special statutes, that offenders escs^ing with stolen goods 
from any one of the three united kingdoms into any othei* 
of them, may be tried for the theft in the place where they 
shall be found with such goods in their possession ; and that 
•persons receiving such stolen goods may be tried for that 
offence in the place where they receive them, without regard 
to the place where the goods were stolen.* With regard to 
the trial of a person before one inferior court of Scotland, 
within the territory of which he has been apprehended, for 
an offence committed within the territory of another of those 
courts, this rather appears to be incompetent, except probably 
in the case of continuous crimes above alluded to.' 

Another forum sometimes mentioned is tbe^mm originis^ 



» Erskine, i. 2' Iff, 

^ H49»e, ii. ^U3. ^ Ibid. ^6. Note. 

. •• Jowph Taylor, March 1767, m M*I^orin, No^ 7«,— Home, ii, ^.—4. 
^ IS Geo. IIL c. 31.— 4i Geo. Ul. c. 92, 

<' Huxpe, ii. 56, and the expressioAS of the iatedocotor to the ctse of CI«y. 
pVwe^th^c citc4. 
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the place of birth. The circumstance 6f birth within Scotland 
founds jurisdiction in treason. It also founds' jurisdiction in 
other crimes where a person permanently^settled abroad commits 
a crime when on a visit to his native country and escapes, to 
the effect that such person may be outlawed. But, except 
perhaps in certain special cases between Scotsmen, it does not 
found jurisdiction with regard to crimes committed abroad/ 

With regard to the arresting in a territory different from 
that in which the offence was committed, for trial elsewhere^ 
see Arrest J ^c, sect. Crime beyond Territory. 

IL Civil cases. 

Thej^OTKW domicilii of the debtor (which has already been 
Explained) is the principal Jorum in civil cases. This is 
clearly a competenty^^raw in the case of ordinary civil claims, 
arising from civil contract, express or implied, and also in the 
case of claims pursued in one county for civil conclusions 
arising from aiiy act of a criminal nature committed in another 
county of Scotland; Doubts have been expressed how far 
this would reach the latter description of claims arising from 
(offences conunitted in a foreign country ',2 but there hardly 
appears to be any good reason why the defender may not be 
pursued before the court of his domicile, for the expence, for 
example, of curing the bruises received by the pursuer from 
him in an assault in a foreign country, or other the like da- 
mage, in the same manner as for any other obligation arising 
from his own act. The party injured might otherwise be en- 
tirely deprived of reparation. 

A person may have establishments in two jurisdictions, such 
as to giv« him a domicile in both, and to make him amenable 
to the courts of both. 

A person having no fixed domicile, as a travelling merchant 
or a soldier, may be pursued in any territory in which he is 
personally cited.^ 

Another Jorum is the Jbrutn contractus^ the court of th^ 
territory in which the contract pursued upon was entered into, 
the defender having had his domicile there at the time of en« 
tering into the contract, though he had ceased to be domiciled 
there when the action was raised. But it is necessary in this 
case that the defender be actually within the judge's territory^ 
and be cited by a warrant from his court.^ 1 

Where one to be cited, not as a principal defender, but mer&. 
I7 for his interest (which however can rarely happen before jus-> 

" Hume, ii. 49-51. » Hutcheson, i, lOS* 

3 Erskinc, i, 1. 16. 4 ititi, 2a 
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tices), do^ not reside in the same jarisdiction « the {uinctpal 

defender, he is cited (unless he choose to appear upon private 
notice) upon letters of supplement from the Court of Session, 

Another ^rt/m is that which arises ralione ret $Udg^ frotn 
the subject claimed lying within the territory \ but it does not 
appear that the civil jurisdiction of justices of peace extends to 
a real claim to any subject whether moveable or immoveable i 
and they can hardly have occasion to exercise a jurisdiction 
arising from this source. 

See Border Warrant^^Me^Uatio Fugce^Arresty 4fc. 

FRIENDLY SOCIETIES. 

Akt number of persons may form themselves into a tocktf^ 
to raise a fund for the relief of the members in old age» sick* 
ness, and infirmity» or for the relief of the widows and chil- 
dren of deceased members ; and may, by a majority of them^ 
selves, or of a committee named for the purpose^ make ni)es» 
or alterations of these rules, not inconsistent with law or witli 
this act, and may impose fines on the members, &c.t Thes^ 
rules and alterations must be exhibited to the justices of th^ 
county at their quarter sessions, who are to annul them if in* 
consistent with this act, and to confirm them if otherwise. Th^ 
rules, when confirmed, to be signed by the clerk of the peace, 
and deposited with him without fee. No society to be within 
the act till its rules have been confirmed.^ No confirmed rule 
to be altered unless at a general meeting of the society, to be 
convened by written notice, signed by the secretary or clerk, 
on requisition by three members, and publicly read at the two 
usual preceding meetings of the society, unless a committee 
have been named for the purpose, who are to be convened ia 
the same manner, and unless the alteration have the consent of 
three-fourths of the members of the society or committee pre- 
sent at the time. The alterations of rules must, in order to be 
valid} be confirmed by the quarter sessions, and entered as the 
rules were.^ 

. The benefit of the act 33 George III. c. 54, above cited, is 
extended to all societies, though formed before that act, upoa 
their at any time complying with its provisions.^ 

Any friendly society having exhibited its regulations at 
any quarter sessions for a peculiar jurisdiction, may exhibit 
them to the quaner sessions for the county, with a certificate 
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« 33 Geo III. c. 54, sect. 1. ^ Sect. 3» ^ Sect* 3* 

4 id 0«P. in* c. lt% icfii, !?• 
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«r affidavit of such first exhibition ; and such regulations Be« 
ingf confirmed, are valid from the beginning.* 

The society may appoint ofllcers at their general meetings,* * 
Of by their cbmmittee. Securities td Be given for offices of' 
tirust, with tn^o sur^tits, if required by the fules; Treasurer* 
df triistees to give bottd to the clerk of the pedce ; and othef^ 
persons to the tfeasuters or trustees. Bonds tieed not be 
stamped.' Effects bf th^ stMJety vested in the ti'eaafurers or 
trustees for the time, who may bring and defend actions,' 8cc4 
The society to declare the fiurpose of its establishment^ &c. 
before confirniation of its rules by the quarter sessions.' 

If any member think himself aggrieved by any thing done^ 
or omitted to be done by thef society^ oi* by their officers act- 
ing under them, any two justices of peace of the county, &c; 
at or near the place where the society is established, on coni-» 
plaint on oath, or affirmation, by or for such person, may sum-^ 
A)on the principal officers of the society, or one of them, if^ 
the complaint be against the society collectively, and if thtf 
tompbint b6 agaiiist any of the officers, may summon such' 
officer, to appear before stich justices at a convenient time 
named in such summons, and may summon at the same time^, 
ihiecessary, persons who may appear to have the custody of 
the rules of the society i and the justices^ whether the party 
s^ypear or not, upon proofs by oath or affirmation^ of the som^ 
mons being- duly served, or left at the party's usual place of 
afaode^ are to try the matter irt a summary way, according tol 
the rules of the societv ; and their award b final.4 On com-:' 
plaint to two justices of the place in which the friendly society 
IS held, by any member, of due relief having been refused^- 
they may summon the officer complained on ; an^ on his ap«« 
pearance or default^ on oath of service^ determine the com^^ 
plaint, and award proper relief, with costs not exceeding 10s.) 
^d if these sums be not forthwith paid in presence of the- 
justices, th^y are to award distress against the goods of tho 
society, and failing them, those of the officer, leaving to the 
officer his recourse against the society : and as often as the 
sums directed by such order are unpaid, the justices are to 
award distress.; Orders of justices^ under the acts cited,<> for 
things done or omitted by the society, are to be made on the 
officers of the society, or any of them, in theif proper name ; 
and served personally, or at the officer's last or usual place o£ 
abode.7 The awards of justices are final.** 

" 43 Geo. III. c tlJ. » S3 Geo. III. c. S4f, sect, 4. » S«ct. 12* 

* Sect. 16. i i^ Geo. lit. C. 125. sect. 3. 

« 33 Geo. IlL c 54.-49 Geo. IIU c. U5. 

? 49 (jco 111. c. 125. sect, 4. • Sect. 5. 

I 
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Two justices of the place in which the ttka&f <ori^ i^ 
heldi may, on complaint on oath, by any member of stKh so- 
ciety, of an offence against the rules by another member, ^um- 
snon such person ; and on his appearance, or default, on oath 
of service of the summons, determ^ie the mattery and -make 
the pfofier order ; and if they adjudge n^oney to be paid by 
such person, and if he do not pay it forthwith on notice, they 
are to levy it by distress, wUh the costs of prosecution and dis^ 
tress.* Their award is fioaL^ 

It seems proper just to mention the following provisions, with 
regard to friendly societies, though not so imtaedhtely con« 
cenaiHg justices. The society ma]^ appoint a committee of not 
less than eleven, with all or any of the powers of the act cited. 
Powers of standing committees to be declared in the rules of 
the society, and of particular ones to be entered in z book* 
Committees controllable by society.^ Treasurer; or trustee^; 
ta lay out surplus of contribotions with consent of the society/- 
and to account for the proceeds to the society.^ Treasurers^ 
and all entrusted with funds, upon demand by the society oe^ 
committee for the purpose^ to give in accounts, pay balances^ 
and transfer securities, to the perscm appointed i and, in case 
6f failure, application may be made to the Court of Sessie^f 
who will proceed summarily.^' No fee to be taken for any 
proceedings in suck court » counsel to be assigned without fees 
no stamp duty on proceedings.' Es^ecutors, 6(c. to pay money 
due to societies before any other debts,* Society may inflict 
penalty for misapplication of money. Society not dissoluble 
without the consent ^^ of five-sixths of the then existing; 
<f members of such society, and abo of all persons then recesv* 
«< ing, or entitled to receive relief/' Stock not divisible^ but 
for the purposes of the society.** Rules to be entered in a 
book, and received as evidence.''' Society maiy receive dona- 
tions.u Where general rules direct disputes to be settled by 
arbitration, the award of the arbiters to be final*" The re« 
maining sections of the act>^ regard settlements and removals^ 
and are not applicable to Scotland. 

Governors of institutions for relieving, by voluntary sub* 
scriptions and benefactions, widows, orphans, and fao^lies. 
of the clergy, and others in distressed circumstances, may 
frame rules, apd present theoL for confirmation as friendly 
societies, under the Sdd George III. c* 54? -, the presentment 



» 49 Geo. in. c. 125, Bcct. 1. * Sect. 5. 

3 33 Geo. III. c. 54, sect. 5. ♦ Sect. «. « Sect. 7. « Sect. 8. 
7 Sect. 9. • Sect: 10. » Sect. 12. »» Sect. 13. « Sect. J*. 
» Sect. 1$. ^ Sect. 17*^. 
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Wiag nuufe beforir or iaio^^iately after Micluielinas sessions 
1796.' InstitutionSf whose rules shall be so confirmed, ma|r 
appoint treasurerftv &c. and be entitled to the benefit of 33d 
(^eor^Se Id. c. 54.* 

See Bmnk^/ar Saidggp^Combincaion-r-SediUon* 

GAME. 

It Is directed by the general statutes, that justices of the 
l^eace shall put the acts of Parliament to execution against 
<< users of unlawful games with setting dogs," << fowlers fowling 
<< in other men^s lands, makers of muir burn and mossborn i'* 
and shall proceed by witnesses or oath of party ; and that the 
ponishment shall be a pecuniary sum, answerable to the cir<^ 
OBunstances of the ^ence, and Quality of the offender.^ It apf> 
pears that,^ where the particular acts specify a sum, it Is safer 
not to exceed it. (See Process, sect. Procedure on Com* 
fdaint) 

There are several subsequent statutes on game, the execUf. 
tion of which is specially committed to justices. 

In action for pecuniary penalties under the game laws, the 
complaint may be referred to the defender's oath,« if not other^^ 
wise specially provided. (See Proof, sect. Confession of Ac* 
cused.) 

An informer entitled to a share of the penalty (unless he 
renounce it) is an incompetent witness, on account of his inte« 
rest. A member of an association for the preservation of 
game seems, for the same reason, to be an incompetent witness 
in a prosecution by the^agent for the association. 

L Qualification. 
No man is entitled to •< hunt or haulk'' who has not << a 
^ plough of land in heritage,'^ (in Scotland) under the pain of 
L.100 Scots, half to the King, half to the informer.^ This 
act is still in force, and applies to shooting ^<s and is the 
only qualification for killing gameJ The jurisdiction of 
justices of the peace in prosecution upon this act, has always 
been acknowl^g^ in practice.' The act contains no limita* 
-■ - - I • . - . .- . . — - . ■ . . ■-- . , ^____ 

^ 35 Geo. Itl c. 3, sect. J2. *&9AZ. 

» 1617, c. 8; 1661, c. 38. 

^ Procurator-fiscal of Edinburgh against Dayid WUson, 2Tth Jane V19T» 

S 1621,0.31. 

« Marquis of Twteddale agatnn Somner, 18th Jiine> 1808. In noteto Earl 
Hopctoun against Wight, below.— Trotter against M*Ewan, 8th July 1809i— 
£arl of Hopctoun against Wight^ 17th January 1810. 

J KcUy againat Smith, 27th June 1780. * Hatcheson, ii. 639. 

12 ^ 
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lion in point of time for the prosecution. A c{ualified persdit 
may communicate the privilege of shooting over his grounds 
to a person not qualified' ; but the penalty applies, if the per* 
son (otherwise unqualified), having the privilege so communis 
cated to him, shoot elsewhere than on the property of the per- 
son giving him the privilege. A tenant is not entitled to 
. shoot on his farm without his landlord's permission.' A lease 
successively renewable every 19 years at the demand of the te- 
nant, is not heritage in this question.* 

Every person not qualified to kill game in Scotland, who 
has in his custody, or carries at any time of the year, upon any 
pretence, any hares, partridges, pheasants, muirfowl, termagan?, 
heathfowl, snipes, or quails, without leave of a person qualified 
to kill game in Scotland, forfeits for the first offence SOs* 
sterling, and for every subsequent oflTence 40s. sterling ; and 
in case of not paying within 10 days after conviction by « 
final judgment, is to be imprisoned six weeks for the first of- 
fence, and three months for every subsequent offence.^ A per* 
son not qualified, obtaining permission from a qualified person 
to shoot on his grounds, may of course lawfully have in his 
possession game killed by him on those grounds.^ Ofi^ences 
against this act (13th George III. c. 54) may be tried by the 
oath of one credible witness, or by the confession or oath of 
the accused, before any two justices of peace, or the sheriff 
or Stewart, depute or substitute! of the county where the of- 
fence was committed, or where the oflTender is found, and 
may be prosecuted either by the fiscal, or by any other per- 
son who will inform and complain.^ It has been found that, 
under this act, prosecutions may be carried on by A B (de- 
signing him) *< agent for the association for the preservation of 
« game in the county of C *,'' without regard to the allegation 
(which was the fact) that the expence was defrayed by the 
association, and the penalties accounted for to them ; which 
the Court were of opinion could not be inquired intO| as he 
bad a clear right in his own person to prosecute as a common 
informer.7 If any person convicted of any offence gainst 
this act, do not pay the peifelty decreed^ within 10 days, the 
justices, &c. may grant warrant for levying it by distress, or 
may grant warrant for committing the offender to gaol for the 
time above specified^ as satisfaction for the penalty, or till pay- 



' Ttotter, /v/rtf. ^ Marquis of Tweeddale, supra. 

^ Earl of Hopetoun^/tf/rff* ^ 13 Geo. III. c 5l,«ect. 3. 

s Trotter, jn/ra. ^ 13 Geo. HI, c. 54, sect. 8. 

7 Gray againat Bonnar, 33d January 1S16 \ Court of Justiciary ; Fac. CdU 
App»No. 1. 
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ment ; and ia case a* warrant for distress be first obtaiAed, and 
the penalty be not recovered, the justices, &c« who granted 
t&e warrant) upon itt being certified to them by the officer 
executing the warrant, that the whole or a part remains unre- 
covered, may grant warrant for committing the offender to^ 
gaol as above.' One half of the penalties b to be paid to the 
prosecutor, the other to the poor of the parish, or to repair 
the highroads of the parish within which the offence was 
committed, as the justices, &c. direct,^ Appeal is competent 
to the next Circuit Court of Justiciary* or (where there is no 
circuit^ to the Court of Justiciary at Edinburgh, on entering 
it in open court when judgment is pronounced, or by lodging 
a copy of it within 10 days after judgment, with the cler|c: of 
the inferior court, and serving the opposite party, personally 
or at his dwelling place, or his procurator ov agent in the 
cause, with a duplicate of it : and such service is a sufficient 
summons to oblige the prosecutor to attend and answer at the 
next circuit court, to be held at least 15 days after service, or 
at the first Court of Justiciary to be held at Edinburgh, at 
kast as long after service.^ It has been found that, under this 
let, although somewhat ambiguously expressed on the point, the 
prosecutor as well as the defender may appeal to the Court of 
Justiciary.4 When an appeal is taken, the appellant, at en- 
tering it, must lodge with the clerk , of the court from which 
it is taken a bond, with a sufficient cautioner, for paying the 
sums in the decree and costs \ and the clerk is answerable for 
the sufficiency of the cautioner.5 Prosecutions must be brought 
within six months after the offence.^ 

11^ Forbidden time. 
Any person who wilfully takes, kills, destroys, carries, buys, 
sells, or has in his possession, or uses, any muirfowl or termagan, 
between 10th December and 12th August, or aiiy heath-fowl 
between 10th December ;^nd 20th August, or any partridge be- 
tween 1st February and 1st September, or any pheasant between 
2 St February and 1st October, forfeits for every bird so taken, 
&c. L.5 sterling ; and in case of not paying the sum decreed 
within ten days after conviction by a final sentence, is to be im- 
prisoned two months for each L.5 J This act does not extend - 

» 13 Geo. Ill, c. 64, »cct. 9. » Sect. 10. 3 Sect. 11. 

4 Gray, su/ira, S IS Geo. III. c. 54, sect. IS. ^ Sect. 14w 

7 13 Geo. HI. c. 54, sect. 1. This act, so far as regards the close time for 

Partridgesy was repealed, and the time extended to 14th September, by 3^ 

Geo. III. c. 54. But that act was repealed by 39 Geo. III. c. 34, sect. 1, in 

consequence of which the former act revived (U BUckstone, 90.)* Doubts 
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to any pheasant taken in the lawful season, and kept in a mew 
or breeding place." The procedure, &c. are the same as for an 
unqualified person having game without leave of a q[tiaUfid 
person. 

Those who kill hares or deer in time of snow forfeit L.IW 
Scots for each offence j half to the King, half to the infonner.* 



have been entertained (HutcMesoo, 3d edit, iu &50; Ness on Qftine» US'- 
128;) how far the pienalty for breach of -close time for partrid^s can now ©c 
levied in Scotland, on the ground that t)ie act 39 Qeo. HI. c. 34, enacts ttitt 
the penalty sliall be the same as that in the English game act* 2 ^^* ^"« ^' 
19, to be levied as prescribed in that act, viz. in the ooarU of record at West^ 
minster. But it appears that the penalty may stlU be levied under 13 G*©^ 
III. c. 54. The English game act, 2 Geo. III. c. 19, among other tAiinga, ap- 
pointed the close time for patrtdges in England to be from 12th Fobrnaf 
to 1st September, under a certain penalty. A siobaequent English g^aie aGC» 
86 Geo. 111. c 39, extended th^j close time for partridges to 14th September, 
The Scots game act, 13 Geo. III. c. 54^ amoag other thioga« appointed thfi 
close time for partridges in Scotland to be from Ist February to 1st Septein- 
b«r, under a certain penalty. The subsequent Scots game act, 36 ^«o. IJ*. 
c, 54, extended the cbse time for partri<^s to 14th September:. Tiie legis- 
lature, afterwards intending to appoint the close tim^ in both countries to be 
from 1st February to 1st September, passed the act 39 Geo. Hi. c. 39. Au 
|hat was necessary to accomplish this object in Scotland, was vinply to tt^ 
peal th^ Scots game act, 36 Geo. UI. c. 44, by which the Scots game actr 1^ 
Ceo. III. c. 54, establishing that to be the close time, revived; but in England, 
Ixesides repealing the English game act, 36 Geo. IIL c. 39, it was necessary als» 
to amend the English game act, 2 Geo. III. c, 19, tlier^ revived, as the close 
time there appointed <Hd not commtnce at the same period as that now intended 
to be established. Accordingly, the preamble of the ac^ 39 Gto, III. c d4f 
lias the following conclusion (which is almost verbatim copied as the title of 
the act)t <* Whereas it is expedient that the said acts, passed in the 36tb year 
** of the reign of his present Majesty, should be repealed ; and that the said act 
*' of the second year of his present Majesty should be amended, so far as rcapects 
** the time so therein limited within that part of Gieat Britain called England, 
^ by making other provisions for that purpose." The first section then simply 
repeals the two acts of 36 Geo. III. This was sutficicnt for Scotland. But^ 
ju order to give a proper cammtneemmi to the dose time in England* the second 
section repeals the 3d Geo. UL c> 19, as far as regards the dose time for 
partridges) and the third section enacts* that no person shall take, &c. any 
partridge ** within the kingdom of Great 3ntain*' between 1st February and 
1st September, and that any person traasgressing shall be iiabie in the penal- 
ty of 2 Gtfu IU. e. }9. to be imposed, &c. as that act provides, viz. in the 
courts a( Westminister. It appears therefore, upon a comprehensive view of 
^he acts, to be the fair construction of them, as far as regards Scotland, (a$ it 
n^as undoubtedly the intention of the JLegislature^) simply to revive the act 19 
Geo. III. c 64, with its penalty and its provisions for levying that penalty : and 
even upon a rigid and critical construction of the 3d section of 39 Geo. III. c 
34, (which contains an inaccurate description of the territory in which it was 
to operate), it appears that that section merely provides a course of procedure 
which cannot be followed in Scotland, and does net derogate from, or repeal 
the competent course of procedure which the Ist sectkHi, by reviving the 
9Ct 13 Geo. III. c. 54, had virtually and by necessary operation establi(>hc;d* 
} 13 G<po. Ill, c. 54, sect. %^ * 16i 1 , c» 32«— ^1635, c. 9Q. 



The procedure^ &c. are described in the general obsenrations 

at the beginning of this article/ 

III. Trespassing. 

The justices of peace are directed, by the general statutes, to 
put the laws to execution against fowlers fowling in other men'^ 
lands. The procedure, &c. are described in the beginning oIF 
this article. 

Hunting (which expression comprehends shooting^) and 
hawking m neighbours,' corn from Easter till it be shorn 9 
travelling through wheat at anytime of the year ; and hunting 
in woods, parks, hainings within dikes, or broom, without lea?e 
of the owner, are unlawful, and subject the person guilty, not 
only to damages to the owner, but to a penalty of L.IO Scot^ 
to the public for the first fault ( L.20 for the seccmd ; and for- 
feiture of moveables (under which the justices seem authorized 
to Inflict a suitable pecuniary penalty) for the third.3 

A qualified person cannot, without leave, hunt or shoot on 
the ground of another, though not qualified, and though the 
ground be uninclosed and waste.^ Perhaps the preceding 
penalties hardly apply where the ground is in that state ; but 
|he proprietor may obtain damages and an interdict from the 
Judge Ordinary, or may obtain damages from the justices, un- 
der the small debt act ; and if the person ofiending be a <^ com- 
*^ mon fowler," he becomes liable to certain pensdties on that 
ground, a$ after mentioned. 

The tenant cannot prevent his landlord, or those who have 
the landlord's permission, froiti hunting on the farm> provided 
they do not injure the fences, or the sown land, or the indus- 
trial crop standing ; and only pass through pasture erou-ndy 
lea land, or stubble, which are not liable to be injured by per- 
sons passing through them. Where injury is actually done^ 
the tenant is entitled to have compensation for it.$ 

A servitude of pasturage does not include a right of killing 
game on the servient tenement, even though the proprietor of 
the dominant tenement be otherwise quaUfied.<s 

Foxes, (it may be mentioned here, though they are not 



* There »«ciiis to be no legal authority for any farther limitation as to the 
time for taking hares, although a farther limitation as to the time for hare 
hunting is inserted in some of the almanacs. The act 170T, c. 13, In so far 
as it prohibits the shooting of hareS} is repealed by 48 Geo. III. c. 9^ 

* Trotter, ««/ro. 

3 1555, c. 51.^X685, cSO.-f-Marqtiis of Tweedale against Hugh Dalrympie, 

3d March 1778. ♦ Earl of Breadalbane againsf L.ivingstonc, 16th Jon* 

^90, affirmed on appeal. 5 Ronaldson against BalUntync, Not. tU 180ii 

^ Forbes against Anderson, Feb, 1, 1809. 
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game) may be pursued, for extirpation, by farmers^ Src, with-* 
out ihe owner's leave, only payinp; actual damage^ *, but the/ 
cannot be followed by sportsmen for amusement without the 
owner^s leave.* 

If a common fowler hunt (which comprehends shooting)* 
on any grounds without a subscribed warrant from the proprie-r 
tor, he forfeits ;L.20 Scots for each offence, half to the dis- 
coverer, half at the disposal of the judge, and forfeits his dogs, 
guns, and nets, to the discoverer, by.sentence of the judge i 
and if such a person be found any where, having no licence' 
from any nobleman or heritor, he may be sent abroad as a re* 
cruit.^ The execution of this act is committed to justices of 
peace, sheriffs, and bailies of burghs. It is understood that 
the latter part of the enactment, authorizing the sending the 
person abroad as a recruit, has for a long time been very rarely 
acted upon.^ The term common /awUr seems to signify in 
general an unqualified person who makes a practice of killing 
lUid selling game.5 

There is a penalty against officers or soldiers hunting or 
shooting without lelaye of the proprietor i for wfiich see Sol^ 
dierSf sect. Game. 

The proprietor is not entitled to seize the gun of any person 
trespassing.^^ The guns, dogs, and nets of common fowlers 
trespassing, are indeed forfeited *, but it is by an action at law^, 
as jiist mentioned* It is murder, however, to kill in defence 
of a gun, which another advances to seize, from an erroneous 
idea of his right to do so.i 

If any person, having entered any open or inclosed ground 
with intetit illegally to take or kill game pr rabbits, or to assist 
in doing so, be foupd at night, that is, between six o'clock in 
the evening and seven in the morning, from 1st October to Isc 
February, between seven evening and five morning, from 
1st February to 1st April, and between nine evening and 
four morning for the remainder of the year, armed with gun, 
cross bow, Qre-arms, bludgeon, or any other offensive weapon, 
he may be transported for seven years.* ^ , 



' Colquftoun against Bnchanan, 6th Aug. 1785. * Marquis of Tweeddale 
against Hugh Dalrymplc, 3ci March 177»^. ^ 17Q7, c, 13. 

•^ * At Glasgow Circuit, S|d Oct. 1 8Q3, on ^n appc<^l from a sentence of the 

justices, the Lord justice-Clerk was ot opinipn that a connmon fowler trespaa- 

«iiig coutd not be fined JL.10<) Scots under 1621, c. 31^ and he hned L.20 Scots^ 

and forfeit his guns, &c. tinder this act : but that this act superseded, as to such 

•fowler, the penalties of the former. (An extract is produced, in Advocation, 

Clephane against Alcek, Feb. 7. 1810, Justiciary Records.) S Boyd, i. 272. 

." f Gregory j^gainst Weipyss, 23d January 1763. 

7 Mungo Campbell, December 1(^9^ M*l-a\|riA*fi Criminal Qasea, 

f 37 Geo. III. c 90, sect, 1. 
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*; . * The owners or occupiers of such ground, their keepers, ser- 
^. Tttits, or any other persons, may apprehend such offenders and 
^ deliver them to a peace officer, who is to take them before a 
^ justice of the peace for the place where th^ offence is comr 
Riitted ; and if they be not apprehended, the justice, upon oath 
^ of a credible witness, is to grant warrant for apprehending them ; 
and if upon their apprehension it appear on the oath of a ere* 
dible witness that they have been guilty, he is to admit them 
to bail, and if they cannot £nd ir, to commit them to jail, to 
be dealt with according to law.* (See Arresf, &c — Commit-- 
ment,) 

If any person unlawfully enter or be found in any ground, 
during night, as it is before described, having any net, engine^ 
or other instrument for taking or killing game, or if he take 
or kill game, he may be apprehended by any of the persons 
before mentioned, and delivered to a peace officer, who is to 
arry him before a justice for the place of the offence.* The 
proper course for a justice in Scotland to follow in such a case, 
if there appear to be any evidence of the tact, seems to be to 
take a short written declaration from the person apprehended, 
and immediately to admit him to bail, (See Arrest^ 8fc, — 
Bail^ and at the same time to take a short memorandum of 
the evidence, with a view to his trial 

All game, though caught in breach of the acts above quoted, 
belong to the person catching ; unless th(e confiscation of it 
make part of the statutory penalty.^ 

IV. MUIRBURN. 

For the sake of the game, the making of mulrburn, or set^ 
ting fire to any heath or muir, from i 1th April to 1st Novem* 
ber, is prohibited. Any person who does so, forfeits L.2 sterling 
for the first offence, L.5 for the second, and L.iO for every 
subsequent offence ; and in case of not paying within ten days 



» 57 Geo. III. c^ 90. sect. 2. ^ Sect. 3. 

3 Erskioe, ii. 1. 10. 

Before a person can use any means for taking or killing game, be moat (as 
every one knows) pay a certain annnal (assessed) tax or licence duty* fiut 
as this matter concerns the comhiissioners of taxes, and Court of Exchequer, 
before whom tbe forfeitures are levied, and not the justices, and as it under* 
goes frequent alterations, it is sufficient to mention here, that the obtainiag a 
Ficenfc does not authorize any person to slioot, &c. without qualification, •r, 
at forbidden times, or to trespass. 

An act (58 Geo. III. c. 75,) has been passed for punishing all persons, whether 
qualified or not, buying game at any time ; but it is considered, from the pream* 
Inc of the act and other circumstances, to be very questionable whether it ex^ 
tends tp ^co^Iand, an{|, therefpcf, it seems inexpedient to apply it in practice* 
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after coavictkm bf a final ja<lgiDa3t» suASh^ jmprisooBient fn 
SIX weeks for the first offence* two months for the second, and 
three months for every subsequent offence/ 

The occupier of the ground upon which muirbum is disco* 
vered within the forbidden iime, is deemed guilty of the offeno^ 
{and is liable to the penakieti unless he prove that the fire was 
communicated froni some neighbouring ground, or was raised 
by some other person not in his family*^ 

But every proprietor of high and wet muir grounds, the heath 
npon which frequently cannot be burnt so early as llth 
i^pril, may, when such lands are in his own occupation, burn 
the heath upon them at any time between llth and 25th 
^pril, without incurring any of the penalties mentioned ^ and 
when such lands are let, the proprietor^ or his fector, may, by 
a writing, authorize his tenants in such lands to burn the heath 
upon them any time between llth and 25th Aprili without 
incurring any of those pensdiies \^ provided the writing autho- 
rizing the burning be previously recorded in the sheriff or stew* 
art court books of the county in which the lands lie, upop pay, 
ing the usual fees.4 

The penahies are recoverable in the same way, and are in 
the same situation, as to disposal, at^eal, and every other par- 
ticular, as those against possessing nmirfowl, &c. unlawfuUyj^ 
whith are contained in the same act of Tarliament, and hav^ 
pifetk already mentioned. 

GAMING. 

Plating at cards and dice in any public-house is prohibited 
trnder the penalty of L.40 Scots from the keeper of the house 
ibf the first fault, and loss of his liberties for the second ; and 
playing in a private house, unless the master play, is also pro- 
hibited.^ But it hardly appears that justices of peace have the 
execution of this enactment specially imposed upon them. It 
may, however, be a good reason for their refusing to renew ai^ 
ale licence, t:hat thp applicant countenances gaming in his 
house. 

To discourage excessive play, it is enacted, that << if it shall 
^ happen any man to winne any summes of money at carding 
M or dyeing, a^tour (abpve) (he summe of an hundreth merks 
f*{L;5. Us. l^^gd. sterling), vri|;hip the space of twenty-four 
^^ hours, or to gain at wagers upon horse races any summ^ 
<^ attour the said summe of an hundreth merks, the superplus 

» 13 Geo. ill. c. 54, sect. 4. » Sect. 5. ? Sect. 6, ♦ §cct, T- 



^shhW be comigned within twen^y^feur hours thereaifter i« 
«tjie hands of the theasurer of the kirk, if k be in Edim 
*f burgh ; or in the hands of socb of tife kirk-session in the 
« cotrntry parochines, as cdlects and distr&utes money for 
<< the poor of the ^ame ; to be employed always tipoti thv 
<< poor of the paroche where sach winning shall faiq>pen to 
« fall out/' And *< full power and coamnssion*' is giv«n << to 
<' the bailies and magtstratett of borrowes) the sheriffi and 
<< justices of peace in the country, to putsne and conveen all 
^ such persons for all winning at canis, dice, nd horse races, 
*< which shall happen to be made by any person by and attoor 
<< the said summe of an hundreth merl^ money foresaid } and 
<< in case the magistrate informed thereof refuse to pursue for 
« the same, the party informer shall have action against the 
<< said magistrate for double the like summe ; the one half 
<< whereof to be given to the poor, and the other halfe to the 
^( party informer."' This act was found, In 1775, to be iti 
et^ervance.^ The kirk-treasurer has been found to be a com« 
petent pursiier.3 In a horse race^ the parish, where the wager 
was laid, is entitled to the surplus above 100 merks.^ 

All obligations are null ahd void where any part of the con- 
sideration is money or other valuable thing, won by gaming in 
any way, or betting at any game ; or which are for the re* 
payment of money knowingly lent for such gaming or betting, 
or lent, at the time of such playing or betting, to any persoa 
who plays or betts.s It has been found that this olijection may 
be pleaded against an onerous assignee or arrester of a bill 
granted for a game debt (and the same must hold of bcHids or 
other obligations), and that it may be proved by the oath of the 
vrinner.^' It has been found that this objection cannot be pleads 
ed agmnst a tfonafide onerous indorsee of a bUl.' But a contrary 
decision was given in one reported case '^ a contrary opinion is 

- I ■ ■ ■ - - -■- ■ — ^Y -r— ' 



» 1621, c. 14. 

^ MaK\^cU against plair, 14th July- 1774. — Kidusession of Diunfrie«at. 
gainst Kii^L -sessions of Kirkcudbright and Keiton, 15th Jane 177d. 

J Grant against Sir Andrew Ramsay^, 9th Febfuary ITll \ Fount,} Mon' 
Poor* 

^ Kiik session of Dumfries, sa^nu S 9 Anne* c 14. sect. !• 

^ Pringie against Big<^ar, 7th November 1740; €• Home; Ekhiet, Poffi^*' 

7 Nelson against Bruce, %6i\i Januaty 1740, Kilk. p. 70 ; C. Home ; Ekfale^ 
2b._Clerk against Stewart, iSth i^ebruary 1741, Kilk. p. 7U ; reported in Stew* 
art against Hyiiop, C. Home, p. 871 ; Klchies, ib*— Mackenzie agatntt Htit 
niihon, 24th Juiy 1745, Uchies, ib — fi«irs Com. 3d £dit..ii. SIO. 

9 Pringle against Campbell, 9th February 1731; Diet. iL 236; bttt that 
decision was reclaimed against, and the case (according to a marking byX^|>4 
Komcs on the printed papers), was takf n out of court by transacttoa. 
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is held by great authorities; a contrary course of practice 
is followed in England ;' and the contrary is said to have 
been found in some recent cases not reported.* 

If any person, by any fraud in playing at cards, dice, or any 
games, or in bearing a part in the stakes, or in betting, wins 
any money or other valuable thing, or at any one sitting wins 
above L.10, every person so winning, and being convicted 
upon an indictment or information, forfeits five times the value^ 
of the money, or other thing won, to any person who will sue 
for it, and is to be deemed infamous, and to suffer such cor« 
poral punishment as in cases of wilful perjury.^ Prosecution 
for the corporal pains and infamy seems not competent before 
the justices, but before the Judge Ordinary. Prosecution for 
the pecuniary penalty (if it be ever separated from the other, 
and if the amount should not exceed L.5) is perhaps compe* 
tent before the justices under the small debt act. (^ee 
Usury.) 

Any two justices of the peace may cause to be brought be- 
fore them any person whom they have just cause to suspect to 
have no visible estate or calling by which to maintain himself, 
but for the most part to support himself by gaming ; and if 
such person do not make it appear that the principal part of 
his expences is not maintained by gaming, the justices are to 
require of him securities for his good behaviour for twelve 
months ; and in default of his finding such securities, are to 
commit him to the common gaol till he find such.4 If, during 
the time for which he is so bound to good behaviour, he at 
any one time play or bett for any thing exceeding in whole 
Li,} in value, such playing is to be considered a breach of 
behaviour.? 

If any person assault and beat,- or challenge or provoke to 
fight, any other person upon account of money won by gam- 
ing or betting, on conviction upon indictment or information, 
he forfeits to the King all his goods, and is to be imprisoned 
for two years.^ This, of course, is an offence for which> 

f > • '— ■ ■ ' ■■■■■■ I. ■■ .1 , ■ ■ I ■ 

* See Beirs Com. 3d Edit. ii.210. 

2 Mor. Pict. Bill, ii. 2. p. 1509, in Note to Ndsoa against Bruce, 2Sth 
January 1740. 

3 9 Anne, c. 14, sect. 5. . ♦ Sect. 6. * Sect. 7. 

^ 9 iknne, c. 14, sect. 8. There are several .British acts with regard to 
gaming, which some have thought might extend to Scotland. But 30 George 
ii. c. 24, has been found by the Court of Justiciary not to extend to ScotJaii<i 
(Hume, i. 169). And the same seems true of the others, 9 Anne, c. 6, scct« 
6<S; 10 Anne, c. ^6, sect. 109; 8 George L c. 2» sect. 26; 12 George IL c. 
^8; 13 George II. c. 19, sect. 9, 10; 18 George II. c. 84; 42 George I1U 
c. 119, from the whole strain of them, from Lord Swinton** doubts as to thf 
two firsti the only ones he mentions, and from Lord Kamis' opinion with r&« 
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when prosecuted under the act cited, justices of peace cannot 
iry^ the punishment being so severe ; but may precognosee. 
Their best course seems to be to transfer atiy case of this des- 
cription to the sheriff (see Arrest^ <5-c.), except where the ot 
fence is a minor breach of the peace, such as it is proper for 
them to take cognisance of at common law. 

No action is competent for any sum gained by betting or 
wagering in any form.' (See S7nall Debt Act, sect. Causes 
Competent.) 

See Lotteries. 

GUNPOWDER. 

Some provisions have been made by 12 Geo. IIL c. 6], 
for preventing danger from large quantities of gunpowderJ 

A great part of the act regards the manufacture. Certain 
penalties and forfeitures, to be judged of by two justices, are 
appointed for certain cases ; and the quarter sessions have cer- 
tain powers with regard to the erection of mills, &c. But as 
the manufacture is carried on in very few places in Scotland, ic 
is sufficient on this head to refer to the act. 

The other parts of the act are of more general application. 

No dealer can keep more than 200 lb. and no other person 
more than 60 lb. in any building or place occupied by the same 
person or persons (all buildings and places adjoining to each 
other, and occupied together, being deemed one house or place), 
or on any river or other water (except in carriages loading or 
unloading, or passing on the land» or in ships, boats, or vesselsf 
loading or unloading, or passing on the water, or detained there 
by the tide or bad weather), otherwise than in mills and other 
places allotted for that purpose under the act (which cannot be 
within a mile of any city, borough, or market town, or two 
miles of any palace or residence of the King, &c. or of a King's 
magazine, or half a mile of any parish church, otherwise the 
saine penalties attach), on pain of forfeiting the giinpowder 
beyond the quantity allowed to be kept, and the barrels con- 



ffitd to all of them (except 18 George II. which he mentions as a joint author 
ricy for certain of the provisions of 9 Anne, c. 14, and except the last, of 
cgurse passed long after his death), implied by his passing them in silence* 

i'rosecuttons for gaming rarely occurring, |t was thought improper to in^ 
crease the bulk of the Appendiv by giving forms for them. Forms can easily 
be framed from those given for other cases. - 

' Stewart against Earl of Oundonald, 7th February 1753,~Bruce against 
R«ss, 26th January 1787.— Wordsworth against Pettygrew, 1 5th May 11 Q^, 
- Cumming Gordon against Campbell, l^tb Mpvcmbcr 180i. 
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UUDuig it» and 2s. for every pouiid of goii{)iow4er te jand tki 
allow^ qi^tity.* 

SOO lb. inaj be kept for the use of any mine or coIHery^ in 
Any magazine within 200 yards of the mine or colliery^ and 
not vithiQ the distance from towns, churches^ &c. before de- 
scribed.* 

No person can convey at one time more than 35 barrels in 
any carriage by Iand» or more than 200 barrels in any vessel 
by water (except in vessels with gunpowder from or to any 
place beyond sea, or going coastwise) ; and all gunpowder con* 
veyed on land or water (except in such vessels for importation 
or exportation, or goixig coastwise,) must be in barrels close 
joined and hooped, without any iron about them, and so se- 
cured that no part of the gunpowder be scattered in the pas- 
sage ; and e^h barrel must contain no more than 100 lb. of 
gunpowder i and, when conveyed by land, must be entirely 
enclosed in a leathern bag, or a bag commonly called a ^altpetrm 
i^g ; aftd every carriage in which gunpowder is conveyed by 
land^- must have a complete covering of wood, painted cloth^ 
tarpaulin, or wadmill tilts, over all the gunpowder. And no 
l^npowder can be conveyed in any vessel by water (except 
ia vessels with gunpowder exported or imported, or going 
coastwise), that has not a close deck ; and as soon as any gun«» 
powder is put on board such vessel, it must be covered with 
ram hides or tarpaulins ; and all gunpowder carried (exc^t in 
vessels for exportation or importation, or going coastwise) in 
Meater quantity,, or otherwise than before prescribed, and the 
barrels cciitmning it, may be seized by any person, who has 
the same authority to remove such gunpowder and barrels, and 
Ao use for thalt purpose, doripg 24 hours after seizure, the 
carriage or vessel in which it is seized, and the tackling, beasts, 
and accoutrements belonging to it, on pitying a recompence for 
the use o£ it, and to detain such gunpowder and barrels, as is 
afterwards, given to a person searching uxider the warrant of a 
justice of the peace ^ and such seizure is for his own use, on 
coDvictioQ of the offender.^ 

When returned gunpowder is to be landed, no other gun- 
powder is to be brought to the wharf, or other place, to be 
loaded in its stead, to a greater quantity than has been carried 
away of the returned powder, till the whole be carried away, 
oo forfeiture of all gunpowder brought to the place, or loader! 
otherwise** 

If any person on board any vessel loaded with gunpowder 



-»«> 



« 12 Geo. III. c. 61. sect. 11. » Stct. 13. 

9 Sect. 18. ♦ Sect. 19. 



. frtcqif vessels caflrytof powder from o^ to foreiga parts /or 
coastwise)^ briofr, have, or use on board, any charcoal or other 
combustible matter, or any fire or lighted candle^ or if ha 
smoke, he forfeits L.5 ) and the person having the care of 
such vessel, and wilKngly permitting such things, or doiog 
them himself, also forfeits L.5.< 

No person having the care of any carriage for conveying 
gunpowder by land can, after beginning to load gunpowder 
mto it, or to unload such out of it, stop at any place of loadings 
or, in the loading or unloading, suffer longer time to elapse 
than indispensibly necessary ; and no person having the care 
of any vessel for conveying gunpowder by water (except from 
or to places beyond sea, or going coastwise), can, after begin- 
ning to load or unload any quantity of gunpowder, stop at any 
place of loading, or, in the loading or unloading, sufier longer 
time to elapse than indispensibly necessary, not exceeding i&> 
hours, unless hindered by the weather ; and every such vessel 
(except as above) having completed her loading, must depart 
from her place of loading, on her course, the first ensuing tide» 
tinless hindered by stress of weather or other just impediment ^ 
all under the penalty of LAO.* 

None of those provisiims for the conveyance of gunpowder 
or the loading or unloading of it, extend to any carriage or 
vessel conveying a quantity not ''exceeding 100 lb. weight.^ 

Any justice of peace of any county or other division^ in 
which gunpowder is suspected to be made, kept, or carried» 
contrary to this act, on demand made, and a reasonable cause 
assigned on oath by any person, must issue a warrant for 
searching in the day»time any place, carriage, or vessel, for 
such gunpowder ; which, when found, is, with the barrels, to 
be immediately seized by the searcher or searchers, who must, 
with all convenient speed, remove it and the barrels to such 
proper places^ under the restrictions of this act, as they think 
fit 'y and, if such gunpowder be seized in any carriage or vessel, 
may sue for removing it, during 24 hours after seizure, such 
carriage or vessel, with its beasts or accoutrements (paying to 
the owner a recompence, to be settled by the justices befcjre 
whom the complaint is made after seizure, to be recovered by 
distress and sale, as afterwards directed concerning pecuniary 
penalties), and may detain such gunpowder and turrets till 

\ 

» 12 Geo*Cv<ll* Sect. 20. 

' Sect. 21. — ^The provision in this section, that gunpowder should rot bs 
carried by land or water along with any other lading, ia nepcaUd by 64 Geo. 
III. c 152. ^Sfii^ri9, 
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it be adjudged, on a hearing before two jttsticet, whelltar tbtf 
same be forfeited ; and the searcher or seizer is not liable to 
any suit for such detainer, or for any loss or damage which ma^r 
happen to the gunpowder or barrels, other than by the wilful 
acts or neglect of thenu or the persons with whom they entrust 
the keeping of them.' But gunpowder seized under the 
authority of justices, &c. may be seized again, if not then 
lodged in the situations of safety above described.* 

Henalties and forfeitures under this act are recoverable before 
two justices of peace for the county, or other division^in which 
the offence is committed, on oath of one witness, or confession, 
half to the King, nnd half to the informer prosecuting. Where 
the penalty is pecuniary, it is to be levied by distress and sale» 
by warrant of such justices, with the expences. In default of 
distress, the offender is to be sent by such justices to the house 
of correction to hard labour, not exceeding six months, nor less 
than three.^ 

Prosecutions must be commenced within 14* days after 
seizure, or after commission of the offence, where there is no 
seizure.4 

This act does not extend to any buildings erected, or to be 
erected, for making gunpowder, in any lands belonging to the 
King ; or to keeping gunpowder at any magazine belonging to 
the King ; or to hinder the trial cf gunpowder by the King's 
officers, as usual, for the service of the King ; or to the car- 
riage of gunpowder to or from the King's magazines, under 
a special and express order of the Board of Ordnance, con- 
taining the quantity of gunpowder to be carried, and the time 
for which the order is to be in force j or to the carriage of gim* 
powder with forces on their march, or with the militia during 
their annual exercise, or lirhich is sent for the use of sucb 
forces or inilitia.^ ^ 

Former acts are repealed. 

IIAMESUCKEN. 

Hamesucken is <* the felonious seeking and invasion of a 
«< person in his dwelling-place or house i" not a shop or booth \ 
nor an inn where he is living for a time ; nor a friend's house 
where he is on a short visit, he having another home* It com- 
prehends an attack, not on the master only, but on any mem- 



» n Geo. 1». c, 61, Sect. 23. 

» Paterson and Irviue against Gilletpie, 10th March 1809. 

3 12 GeOi UK c. 61, Sect. 26, •• Sect. 27, i Sect. 29. • Sect. %l. 



hm (if tile hdttlcflidd, wh6 are there at bed and bbard as t&eif 
home. The dtta^k mast be made in the hou^ ; or, if the 
grater part of the Injury hate been done withotiff the attack 
most have been commenced within 5 bat there is no netessity 
that the assailants have entered with their persons ; it is sofil« 
cient for instance, that they have shot the person thrOtJgh the^ 
window. If the entry have been made with the felonious pur* . 
fOSt of iittackifig the person, there is no occ^ion for itd having 
Wn aceompatiied with force of any kind.' Th6 entry musfc 
have been made ttrith the intent to commit this felony, and of 
malke aforethooght ; so that an outrage upon a sudden qtUr- 
rri within the house, or instantly pursuing the person into his 
house ki prosecution of a quarrel begun without, is not harne* 
sucken. The tufferer must either have been violently beated 
in his person, or have had some other injury done him, bf con- 
straint of his person, or alarm for its safety. This crime i^ 
capital, but not nccessai ily so ; it is nOw commonly punished 
arbkrarily.f 

Justices may arrest for this offence (see Arrest^ &t) $ but 
they cannot try for it. 

See Injuries Meal 

HAWKERS AND PEDLARS. 

t« Regulations and penalties. 

To ivkont they ^x/«?d.— The regulations and penalties in- 
this article extend to ^* every hawker, pedlar, petty chapman» 
*< or other person who goes from place to place, or to othef 
^< men*s houses^ travelling on foot, or with any horse or horses, 
" or otherwise, in Scotland, carrying to self, or exposing td 
*^sale, any goods, wares, or merchandize; or who opens atf 
*^ occasional room or shop, and exposes to sale, by retail, any' 
<* goodS) wares, or merchandize, in any town, parish, or phce, 
*< such person not being a liouseholder there, or the same not 
'* being the usual place of his or her abode ; or who, by any 
'^ means or device, vends or sells, either by himself or herself, 
«« or by any auctioneer, whether licensed or not, broker, ap- 
" praiser, SM^em, servant, or other person, on his or her behaffy' 
«♦ any goocb, wares, or merchandize whatsoever, by any mckie' 
*' of sale at auction trhatsoever, or whereby the be^t and highw 
" est bidder is or shall be deemed to be the purchaser ."« 

But mine of these regulations extend to hinder any person^ 
from *« selling or exposing to sale any sorts of goods or mer-> 

» Hume, I. aof— 31 7, ^ 55 Geo. III. c, 71, sect, 1, 6. 

K 
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(^ cbaodhe in any public fair or market legally established; and* 
« held within Scotland," as before thej were enacted/ Kor 
do they extend to prohibit any person from ^ selling* within 
^< 20 niile$ of bis or her usuSil place of residence, any printed 
'< papers licensed by authority, or any fish, fruit, or vicnials % 
^ nor to hinder the real worker or workers, or maker or 
<< makers of any goods, wares, or manufactures of Great Bri« 
<< tain, or his, her, or their children, apprentices^ or knowa 
<< agents or servants, usually residing with such real workers 
^ or makers only, from carrying abroad or expoung to sale, 
<< and selling by retail or otherwise, any of the sakl goods, 
'* wares, or manufactures, of his, her, or their owa making, ia 
<< any mart, market^ or fur, and in any city and market 
« town."* 

Procuring Licence* — Every person to whom the regulations 
extend must take out a licence on 1st August annually, whidi 
continues in force for a year, for which he pays L*4, <« for 
cc every such person travelling on foot," and L.4 << for every 
«( horse, ass, mule, or other beast bearing or drawing burthen^ 
•« any such person shall travel witlL*** 

The person applying for a licence must produce a certificate 
of character and fitness from the minister and two reputable 
householders of the parish of his residence, in this form. 

« We A. B, the minister, and C. D. and JS. P. being two 
« householders residing at , in the parish 

"of , in the county of , 

" do hereby certify, that G. H, hath been known to us for 
«< the space of years last past, and during all that time 

« hath^usually resided in the said parish [or othtrwise, as 
<« ike case may 6^}, and is a person of good character and 
« reputation, and is a fit person to be licenced to exercise 
<« the trade of a hawker, pedlar, and petty chapman. Dated 
«the day of 

«*A-B, Minister. 

** E*. F % Householders." 
The Lord Provost of the city of Edmburgh, the sherifii* 
depute and substitute of the county of Edinburgh, the sherifi^- 
depute pf the county of Haddington, and the sberifif-depute of 
the county of Linlithgow, are appointed commissioners for 
granting licenses.s 

The clerk of the commissioners receives the certificates and 



» 55 Geo. in. c« 71, lect. 15. » Sect. 16. t Sect. 3. 

4 Sett. 4k i Sect 3, 



•^saes the* lidienses^ and transmits* the mdney arising front the 
licences to the receiver- general, retaining an allowaiice fur 
trouble and expente, ^ed by the coinnilssioners.< 

A person trading within the regulations, without having 
procured a licence^ forfeits L.S^ for each offence.^ 

Marking on pactagesi 4'C.^^Ever7 person receiving and 
trading under such Itcenc^i must «< cause to be written, painted» 
<^ or printed, in large legible Roman capitals, upon the most, 
<' conspicuous part of every pack, box, bag, trunk* case^ cart^ 
^< Or waggon, or other vehicle or conveyance in which he or 
** she shall carry his or her goods, wareSf and merchandize^ 
^< and of every room and shop in which he or she shall so 
'*< trade* and likewise upon kiety hand bill or advertisement: 
<^ which he or she shall give, out^ distribute^ or publish, the 
*^ words « Licensed Hawker/ together with the number* 
'< name, or other mark or marks of distinction*" upon his 
license; otherwise he forfeits L.IO for every offence.' 

Any person not licensed, using the words <^ liceiised 
" Hawker*'* or *< Licensed Pedlar*" or words to such effect^ 
on . « any pack, bag* box^ trunk, case^ cart* waggon* or other 
^< vehicle or conveyance for any goods* wares* or merchandize^ 
** or in any room or shop in which he or she shall sell or ex«^ 
•« pose to sale* or keep for sale* any goods* wares* or merchant 
" dize,*' forfeits L.IO for every offence.* 

Dealifig in goods smuggled, Jraudidentlj/ proatred, 4^.-^ 
Any such licensed person convicted of knowingly dealing ia 
or selling any kind of goods smuggled or prohibited* or frau- 
dulently or dishonestly procured* either by himself or others 
with his knowledge*' forfeits his licence, and b incapable of 
receiving ia new one* besides being subject to the legal punish*^ 
ments for such offences*^ 

Trading mthout carrying the licence oltained, or contrary 
to it. Shewing licence* — ^Any such hawker* &C4 oi^ other trading 
person^ so travelling, trading *< without^ or contrary* to* or other* 
^< wise than as shall be allowed by such licence/' forfeits L.10* 
for every offence. And if any person trading under a licence* 
upon demaiKi <^. by any perspn or persons authorized or ap« 
** pointed to demand any such licence by the conunissipner^ 
<< appointed by this act, or any two of them* under their hands, 
'* and upon producing or shewing sjuch authority or appoint- 
'^ ment to such person so tradings as last aforesaid* or upoa 
** demand made by any sheriff or stewart>depute or substitute^ 
*< justice of the peace, provost* constable* or other officer of 

- t 4 

' 55 Geo. III. c» n, sect. & < Sect* 6. . ^ 9«cW 7» . 

♦ Sect. », ' i Sect. 9. ' 

k3 



148 "BAWKlftS AMU Pt^hAWg. 

<< the pnte of any eounfy, stewartrf, burgh, or phce» where &^ 
^ or she shall ^ trade, or by any officer <^ the customs or ex- 
<< cise, or by any person to whom such hawker, pedlar, er 
« petty chapman, shall oflfkr any goods to sale, shall refuse ta 
** produce and shew his or her licence for so trading ^^ ^^^ 
•^ said, or shall not have his or her licence ready to produce and 
*< shew unto such person authorized or appoinled, aslast afere- 
<« said, or unto such sheriff, stewart, justice of the peace, pt^ 
*« Tost, bailie, constable, or other officer of the customs or ex-^ 
*^ cise,** he ibrfeif:s L.lO ; and, f(» non-payment, is to be treated 
as a common vagrant, and to be committed to the nearest gaol 
or house of correction/ (See Vagabond.) 
. Fergingt or using farged lieenee.'-^U any person whatever 
Ibrge a ficence, or travel with, or shew snch forged licence, b» 
authorizing hiin to trade under this act^ be forfeits L.SOO ; or 
18 to he punished according to law, as guilty of forgery^ or 
knowingly using forged writings/ 

• Hiring^ lettitig, ^c. liance.—lt any persoa «<- let 4>ut, hircy 
•^ or lend^' a licence granted to him, or tfade under a Kcence 
granted to any person, or under a licence not in his own rev 
name, he forfeits L.25 for each oflfence ; and if any person be 
convicted of ^ lending*' his licence, he forfeits it, and ts dis< 
qualified from receiving another.^ 

11. Recovering n^NjiCTiEs, &c. 

Pecuniary pendlies exceeding L.95 are to be recoveredjr 
with ea^pences, in Exchequer, half to the King^ half to th^ 
informer/ 

Pecuniary penalties, not exceeding L.25, are recoverable be* 
fere the sheriff or stewart depute or substitute, or a justice of 
the peace of the pla^e of the oftence, on proof by cdnfessiour 
or by the oath of one witness, half to the King, half to the in- 
fDrmer prosecuting i and, on non-payment, the judge is to 
grant warrant for levying them by poinding and sale of the 
dffender^s goods, or of the goods with which he is tradhig^ 
returning 1^ overplus to the owner, after paying tiie penalty 
and the expence of poinding and sale i and is to commit the 
offender to the prison of the place till the penaky and charges 
of poinding and sale be levied^ or paid or satisfied ; and aiiy 
such sheriff,^ stewart, or ^tice of the peace, may, by his war- 
rant, caus^ such offender to be apprehended and brought be- 
fore him, to answer to any charge for any such penalty ; and 
may commit the offender to the prison of the place, till the 

* 5* Ceo. III. c, 71, fcct. lOi » Sect. U, » Sect. 1%, ♦ Sect. VT^ 
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litniflg of such char|[tt^ unkst he eot^* iato a bond before sach 
}iidge» with two sufficient sureties in a sufficient suaip to be 
<irdered by the jodge^ to appear at the hearing of such charge/ 
(See Bail.) 

Any person may seise and detain uxf siid& hawker, pe(i|8r« 
|>etty chapman, or other trading person as aforesaid, travdling 
or trading witlu^ut a licence, contrary to tUs act, or refim^g c^ 
neglecting to {Hroduce a proper licence to such person, fer « 
.reasonabte time, in order to give notice to a constable or otheir 
peace officer, who is to carry ^ch hawker, &€• mriesl, in the 
meantime, he produce his licence, before the sheriff or Stewart 
depute or substitute, or a justice of the peace of the place of 
the offimce ; who is to examine into the /act i and upon proof 
by confession, or oath of one credible witness, of such trading, 
and no licence being produced before such jndge^ is to conYict 
the offender, and to grant warrant for levying the L.S5 by 
poinding and sale of the goods of such <^ender, or of tte 
^oods with' which he shall be found trading, rendering the 
overplus to the owner, after deducting the reasonable charges 
4>f poinding and sale, and the penalties) and, in the meantime, 
is to commit the offender to the common gaol or house of coN 
rection of the place of the offence, till the penalties and charges 
he so leviedi or otherwise paid or satisfied.^ 

Any constable or peace officer refusing or neglecting, upon 
,due notice, or on his own view, to assist in executing tUs act, 
jbeing required^ on conviction or oi^h of one credible witness 
.before tl]« sheriff or Stewart depute or substitute, or a justice of 
the peace vf the place of the offence, forfeits L. 10 for every 
^ffence.d 
, The commb^ioners may act as justices or sheriffii in grant* 
ing conyictions, and all other matters regarding these regulft* 
Aions.* 

Prosecutions for penalties inqirred muat he brought within 
three kalendar months iifter the lact.^ 

No person committed to any gaol or house of cmrectic^n for 
any offence against thb act, js to b^ 4e^ained longer than three 
kalendar months/ 



1 6S Geo. 111. c. 71y Bcct. 18. 

^ Sect, idw ^oftf.*— it appears that though the hayrker prosecuted for L.25 
for not hating procured a licextce, ia acquitted by producing it in cofart, he 
aaay be subjected in h.l% under section 10, lor having reused to shew it 
when diily required. Perhaps the complaint ought to ,be alternative; that 
4he hawker traded without haying procured a licence and forfeits LM ; or 
ire^ed to shew his licence when duly required, and forfeits L.10, 

>,Sect, li. * 55 Geo. ill. €• 71,ie€^ 19. s $e<t. $J. ^ Sect. 2^ 
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'' Any persmi finding himself aggrieved by the judgment of a 
'justice, may appeal to the justices at the next general sessions 
-for the place, upon' entering into a bond with two sufficient 
sureties) to be approved by such justice, to the amount of the 
.penalty, together with a sum which, in the judgment of such 
justice, is adequate to the amount of the expences which may 
be awarded, conditioned to pay the amount of such penalties 
4uad expences as shall be adjudged in case such judgment sbafl 
be aflinned ) and the justices at the general sessions are to sum« 
jnonand examine witnesses upon oath, and finally to 4ete«' 
jmine the matter, or at their discretion to state the hcti spe^ 
cially^ for the determination of the Court of Exchequer y and, 
in case the judgment of the justice be affirmed, such court 
may award such expences, occasioned by the proceedings be« 
fore them, as they may see meet.i 

r No conviction or decree under this act, by any sheriff or 
Stewart depute or Substitute, can be advocated qr suspended 
by the Ceurt of Session •, but the sheriff or Stewart, upon being 
required by the party, after granting bond as above d|rectcd|. is 
to state the facts specially for the determination of the Court of 
Exchequer, who, if the judgment be affirmed, ma^ s|ward pro- 
per expences for the proceedings before them.« 

Every sheriff, Stewart, or justice, before whom a person is 
convict:ed of a penalty under this act, is to levy the King's 
share of the peiialty, and to pay it to the collector of the cess 
of the county or stewartry in which it was levied, who is to 
transmit it to the receiver general •, and every sheriff, stewart, 
or justice, before whom a conviction is had, is to transmit 
an account of the amount of the penahy to the clerk of the 
commissibners, within one l^alendar month after the date of the 
conyiction.3 

"^ When the Court of Exchequer give judgnsent for a penalty^ 
they are to direct the King's shiire of 'it to be levied by the 
sheriff or Stewart of the place in which the offender resides, or 
has bis goods', who, upbn receiving it, is to pay it to tb^ 
collector of cess (who transmits it to the receiver-general), and 
is to send an account of it to the clerk of the commissioners, 
as directed In the case of penalties recovered upon convictions 
by a sheriff, stewarr, or justice.4 

If any person, hereby ^ire^te^ tp transmit an acf:oiint of a 
penalty, omit or neglect to do so, he is liable in a penalty no< 
exceeding double the amount of the sum of which an accotint 
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migbt to hare been transmitted : and if any penon who ough^ 
to pay a sum to any collector, or to the recetver-generali omit 
to do so as dircctedi he is Uable in a penalty equal to the 
amount of such sum ; and if he appear to have wilfully omitted 
to make such payment, he is to be deprived of his office, and' 
is declared incapable of serving his Majesty in any office of 
tmsf or emolument : all which penalties are' to be recoi^ercd 
and applied as other penalties under this act' 

III. PROTECTieif TO VERSCms ENFORCING. 

If any person be sued or prosecuted for any thing done in 
pursuance of this act, he may, in the Court of Exchequer, 
plead the general issue, and give this act and tbe specid matter 
in evidence ; and, if he prevail, is to have triple costs : and, 
in the Court of Session, he may deny the libel, and shew that 
the act was done under the authority of tbb act i and,^ if he 
prevml, he is to have triple costs.* 

Prosecutions for any thing done under this act, must be 
brought within three kalendar months after the fact.'. 

HIGHWAYS, BRIDGES, and FERRIES. 

The general enactments to be noticed in this article are 
more or less superseded in most counties by local turnpike 
statutes -, which must be consulted when there is occasion to, 
act upon them. 

t Who have charge of highways, bridgbs>ani> ferries i. 

THEIR MEETINGS and OFFICBHS. 

The justices of the peace are charged with the care of high- 
ways by the general statutes4; and of bridges and ferries by 
later statutes.* The commissioners of supply are, by later 
statutes, confirming and enlargmg the former, appointed to. 
meet with the justices upon the subject of highways, bridges, 
and ferries, and are vested with the same powers in this matter 
as the justices.^ In many place$» however, the general enact- 
ments with regard to the powers of the justices and commis-' 
sioners of supply, as to highways, have been in a great measure 
superseded by local turnpike acts, establishing special com-* 



« 55 Geo. 111. c, 71. sect: 25. * Sect. 26. 

« SccU «T. Note. The act» 7 Anne, c. 7 ; 1 Geo. I. «, 12 ; 25 Geo. II^c 
t8; 29 Geo. lll.c. 26; 35 Geo. 111. c. 91, with regard U hawkers and p<;d- 
brs, do not extend t» bcotland« 

4 1617, c. 8.— 1861, c. 38. S 1669, c 16.-^1670, c. 9^ 

^ 1666, c. S*— 4 Qco, L c. 29«'^11 Ceo. IIK^ <S3, 
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iiiis$ionm or trdste^s. There are some geoond enactments 
regarding the duty of those trustees, particularlf as to widen^ 
xog highways. The justiees, or any two of themi have special 
power to lower hedges. 

Under the statutes cited below/ the juitiees of peace (and 
the commissioners of supply) have the charge of repairing 
bridges even lying within royal burghs,* and xaf regahtiag^ 
ferries in royal burghs.' 

The justices of the peace and commissioners of supply are 
directed to hold two general meetings in the year for the spe« 
cial business of the highways, bridges, and ferries } the &*st 
upon the same day, and at the same place, at which the com^ 
missioners of supply meet for assessing the land-<tax ; and the 
secpnd upon the same day, and at the same place, at which 
the freeholders are assembled at their Michaelmas head^court ^ 
and the conveners of the shires are directed to give the tame 
previous notice as for ordinary general meetings, of coihmis-* 
sioners of supply/ Any five make a auorum.^ Fewer dian a 
quorum cannot act in appointing a surveyor, or ptherwise.^ 
The meeimg may adjourn.' 

They are directed *< to set down a particular list of the high- 
er wayst bridges, and ferries, within their bounds, and to divide 
<< the paroches of the said bounds as they lie most ewest (near- 
<« est) to the several highways to be repaired, and as they maf 
€€ have the most equal burden** (in allusion to the statute la^ 
hour, to be presently noticed) $ << and to appoint such of their 
^< number, or others, overseers of such parts and portions o"!^ 
*< the saids highways as are mosf convenient and nearest to 
<< their ordinary residence } and to nominate saph of their 
*^ number as they see fit to survey and give an account of the 
«' highways, bridges, and ferries, unto the rest ; with power to 
<< them to appoint meetings, from time to time, till the said 
« survey, list, and division of the said highways be dosed.''* 

They jpay choose clerks, surveyors, or other officers, for 
putting the laws as to highways, bridges, and ferries, to execu? 
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» 1669, c. 16.— 1686, c, 8.-5 Geo. I. c. 30. 

« Inbabiunts of Sneddon against the MagUtrates of P^ialcy, 97th Febnury 

9 jQstices of Peace of Fife against Magistrates of Ktnghorn, 14th Jime^ 
1762.— Justices of Mid Lothian and Fife against Galloway and others, Ut 
August 1775. 

4 11 Ceo. in. c. 53, sect. 4. 

5 6 Geo. I. c. SO, sect. 2. 

By 1686} c. 8, three were made sufficient in Kinivsa, Cbcknaaniuni Sni 
promarty. This exception has not been repeated ib 5 Qc(K L c. 30« 
Wood against Justices of Peace of Berwick, 31«t Jiiiy 176|, 
7 6 G€9« 1. c ao^ sect. 2, f 1669, c. 16. 
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tioii ; »i if wf cicrk, sorveyer, or overseer, of hi|[hways^ 

iuidges, and ferries, refuse to accept of the office, he is liable 
JO a penalty of JL5.* This penalty, and all other penalties in 
this act (other than such as are incurred bj the tenants, &c. to 
be imnWdiaitely noticed), are to be levied by sentence of the jos« 
tices or commissioners of supply, or any five of them ; and the 
prosecution is to be carried on at the suit of such surveyors or 
overseers as the justices and commissioners may appoint, and 
the esp^Dcet are to be defrayed by the shires i and such peoal«» 
ties are to be applied for repiuring such highways, bridges, 
and ferries, as the justices or commissiooers of supply appoint ; 
and, in default of such appointment, for repairing such as the 
liOrds .of Justiciary, in their circuits, direct.* Prosecutbna 
must be brought within a year after the offence.' 

Where the trustees, appointed by any act made for repairing 
tompike r(»ds, have not met on the day appointed for their 
first meeting, or on the day appointed by adjournment, or have 
not adjourned as directed by such act, &c. any five of them may 
cause notice to be afiii^ed on all the turnpike gates erected on 
such roads ; or, if there be no turnpike gates, on some conspi- 
cuous place in one of the neighbouring market tpwns, and. to 
be published in some newspaper circulated in that part of the 
country, at least 20 days before the iqtended or prescribed 
meeting, and ipay then meet and es^ecute the act.^ 

All proceedings of trustees for turnpike roads, when any 
person has acted as a trustee, without being regularly appointed]^ 
are valid ; and he is not liable to proseicution, if, at the time 
of acting, he had an estate su£$cient to qualify him, and ha4 
taken the oatha required.^ 

The justices of the peace, or any two of them, and, in some 
instances, any one, are directed to impose the forfeitures, &c» 
for certain pfijences againu the highways (to be npticed in their 
places). 

II. COIIST&UCTIKC, PRESERVING, AND RRPaiRl^G HIGHWAY^ 

«R1|^£S| AMD ^fiRRlSS. 

1 . Ifidtk of Highways. 
Highways must be 20 feet broad at least of clear passable 
road, exclusive of the bank and ditch on each side ; or broads 
er, if they have been so before; and the justices of peace an4 
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* 6 Geo. U c 80, Met. S. ^ Stct. 7. 3 Sect. 8. 

4 18 Geo. in. c. 63, sect. 1. Lord Swintoa doubtt whether thU act V^-^ 
tfnds to Scotland t b«t k it in qultt general tcf n)f. 

5 |5 peo. I1I« (. ^ti sict. T* 
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conomissioners of supply, or tnistees of tarnpikesj are directed 
to make, repair, and widen them, to that extent.' Any two or 
more justices of the peace, or commissioners of sopply, may 
sarvey the highways^ and order them to be made of th^ width.* 
Any heritor or occupier of lands through which those high- 
ways go, who apprehends wrong to have been done by the 
said two or more justices or commissioners of supply, in thus 
surveying and ordering, may appeal to the first general meet- 
ing of «the justices and conunissioners, whose determination is 

fina)*^ 

• The justices of the peace and commissioners of supply, or 
the trustees of turnpikes, in a general meeting held for the 
purpose, may order the highways to be still farther widened, 
not exceeding SO feet, exclusive of the bank and ditch, in 
such places and for such distances as they think proper; and 
full satisfaction must be made to the owners and lessees of 
the ground taken.^ Any two justices or commissioners o£ 
supply, or trustees of turnpikes, may examine the highways 
within the shire y and where they think that any part should 
be thus further widened, or that fences should be removed 
for widening, they are to state their reasons in writing to the 
next or following general meeting ; and if the general meet* 
ing, after hearing parties, think it of public benefit so to 
widen the highways, or to remove fences, it is to be done^ 
sf^tisfaction being previously made to the owners and lessees 
fbr.the ground taken, beyond 20 feet or the former width, 
and for the damage by removing fences.5 When no agree-b 
ment has been made .with the owner, where the roads are to 
be so widened, or whose fences are to be altered, by order of 
the general meeting of justices and commissioners of supply, 
cr of the meeting of turnpike trustees, application is to bov 
made to the sheriff^ tp summon a jury for valuing the ground, 
or estimating the damage by removing the fences. Upon pay-^ 
nient of the sum awarded, and a discharge of it lodged with the 
sheriff or stewart»clerk, the justices and commissioners, or the 
trustees, as the case may be, may use the ground.*^ Thirty days 
notice must be given, to the owner, of the day on which the 
jury are to meet.' The commissioners of supply, at their an- 
nual meeting for assessing the land-tax, are to lay an additional 
assessment for payment cf such sums awarded in the preceding 
year; and where a turnpike road has been widened, the mq-« 
ney is to be paid by the trustees from the tolls^* 

I ' — I — -- - - - . — -- . | . 

» 1669, c. 16.— 11 Geo. HI. c, 53, sect. 1. 

a II Geo. 111. c. 63, sect. 5. » Sect. fr. . ♦ Sect. 2, 3L S Scctr 4. 

« Sett. 7. ' Sect. »• * i^cct 9» - * 
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9. Lowering Hedget. 
If the turreyors fiod any highway deq) and foundroos, and 
the hedges adjoining to it so high a) to prevent the benefit of 
the sun and wind, they may make presentment of such hedges 
to the justices of peace who live in or near the division where 
the highway is, at their special sessions held for such purposes i 
which justices, or two of them, may summon the occupiers of 
tfie lands whose hedges are presented, to appear at the next 
monthly or other public meeting of justices *, and if it appear- 
that such way is deep and foundrous, and damaged by the 
height of such adjoining l^edges, the justices of peace, or any 
two of them, are required to issue a precept to the surveyors of 
the highways of the parish where such hedges are, directing 
such surveyors to leave notice in writing at the place of abode 
of such persons, that they are required to new-make or cut 
low the hedges within SO days after such notice (provided 
such notice be given between the last day of September and 
the 1st of February) i and, in case of their neglect, the surveyors 
are to cause the hedges to be new made, or cut low, so as they 
be left three feet high above the bank.' The expence of such 
new-making, &c. if not repaid within 14 days after demand, 
is to be levied by distress, by precept of the justices, at their 
monthly or other public meeting in of near the division where 
the hedges are situated.^ Nothing in this act is to alter the 
laws in relation to timber trees in hedges adjoimngN;to bigfah 
ways.^ 

8» Changing or Stopping up Roads. 
If any part of the highways require to be changed, the 
general meeting of justices and commissioners of supply4 appoint 
three of their number to visit the places where they need to be 
changed, and to set down meiths for the new way ; and upon 
oath to estimate the damage of the parties, and to deliver the 
cstioiate to them in writmg under their bands, that the d^nage 
may be satisfied by the whole sbire.^ When a road is to be" 
altered in this way, it is essential that the damage to the 
proprietor, through whose grounds it is to pass, be ascertained^ 
before any thing be done towards carrying the alteration into 
effect. 



I 



> 7 Geo. 11, c. 9, sect. 1. « Sect. 2, a Sect. 8. 

4 6 Geo. I; c* So, sect. 9. 

5 IQ69, c. 16. 

« Justices of Peace of f bckmannan against K^n^utrates of Stiii!n« fith 
pccembcr 177«^ • ' . . '^ *^ **"•" 
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"To encoursge heritors, &c. to plant their estate, <* ItbeKj 
^' and power is granted to them, at the sight of the sherifl^, 
^ stewartSt lords of regalities, barons, and justices of paite, 
^ in their respoctiffe bouod^ (now justices of the peace- and 
coihmissionerf of supply,) <' to cast about the highways to their 
<< convenience, providing they do not remove them above 200 
«< ells upon their whole ground/'* This alteration must be 
made whoUy at the expence >of the proprietor for whose sake 
it is made *, in particular, he m^t not to have any part of the 
dUtute labour.* 

The justices, &c. have no authority to stop up one of tw6 
public highways which are useful to the .country, though near 
each other.' They have power» however, to shut up bye roads, 
which are unnecessary i^ but not any foot or bonfi jnpad to 
dburch or mill^^ 

4. Ccnsiruciing and Regulaiirfg Bridges and Ferries. 
The justices and commissioners of supply are directed t9 
snake and repair bridges and ferries, where they are found ne- 
cessary. They are directed to visit the ferries in their shire i 
and, when they lie betwixt two shires, to correspond with tlm 
jUsrices and commissioners of supply of the other shire, thaa 
they may appoint fit boats and convenient landing places, and 
ao to regulate the ferries, that the inhabitants may be readily* 
and conveniently served, and at reasonable rates, and to punbh. 
aU such as neglect or transgress the rule^ set down by them.^ 

5. Preserving Highways^ Bridges^ and Ferries^ from injury. 
If any persons injure the highways, by ploughing up any 
part of them, laying stones, rubbish, or dung on them, or any 
way breaking or pooling them, or turning in or damming water 
upon them, or injure the highways, bridges, or ferries, in any 
way, the justices and commissioners of supply, at their general 
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> leai, c. 41 » confirmed by 16S5, c. 39s, tt seems to have been fuuikd, \tt 

^ni case, sufficient that the new road be not above SOO etis longer than tlie 

^Id. Town of BurntisUnd against Bruce, 17th June 1742, Elchles. JLord 

ICilkerran, however, inclines to think that the new road niUfit not be above 

200 ells distant from the old* Servitude, No. 1. 

« Tenafits of LibbertoD» ftc agamst the Justices of Peace •f Mid-Lothian^ 
2Ui July 1784, Edgar. 

3 Turner against Duke of Roxburghe, 14th June 1749; Kilk. Highways^ 
t^o, 1 ; Falc— Napier against Robison, 7th August 178?. 

4 Tomer, sufireu 

5 Urie against Stewart, 25th June 1747, Kilk« Servitude, No. 1« An appa- 
rently opposite decision in No. :$, turned partly upon speculties^ and does mt 
seem to have ovci thrown the former. 

» 1669, c. 16.-^^ Ceo. L c. 30. 



ifteet&fg,< may coavene theift, and, in case of contiction, hf 
oath or witn^s, tre to fine them as they see just, and to p6!nd 
for the fine» and apply k for the use of the highways.* When 
stones, rubbish, dung, or other impediment is found on the 
highways, or water turned in or dammed upon them, this 
is to be held to be done by the labourers of the land ne^t 
adjacent, who are to be fined for it, reserving to them to call 
the real actors l^efbre the justices and commissioners for their 
relief.* 

Some of the turnpike roads in Scotland having been mucif 
injured by heavy carriages, particularly with narrow wheels, 
an act was passed, containing the following provisions, ta pre- 
vent carriages of a weight requiring more than eight horse? 
from being used, to discourage the use of heavy carriages ia 
general, and to encourage the use of broad wheels. No wag« 
gon, wain, cart, or other carriage, must be drawn by more 
tbstti eight horse?, or other beasts of draught, on any turnpike^ 
road in Scotland, on pain of forfeiting L.5 sterling for every 
suchofience; half to the informer, half to repair the road 
where the ofience is committed, as the trustees ^ or five of 
rtiem appoint.^ But any carriage may be drawn up a steep 
hill with as many beasts of drau^t as the trustees of the dis« 
Irict, or any five of them, direct ; a copy of their direction^ 
under the hands of their clerk, to be shewn, without fee,- by 
the keeper of the nearest tolUbar, to the owner of such car« 
riages passing, or his servants.^ Where any waggon, wain^ 
cart, or other carri^e, is drawn by four or more horses, or 
beasts of draught, the trustees or commissioners for the repair 
of any highways in Scotland, in their respective districts^ or 
five of them, or any person empowered by them, are to take 
at the tolUbars five shillings sterling additional for each beasi 
drawing such carriage, to be levied before any other toll pay^ 
able at the same turnpike-gate ; the money to be applied ta 
repair the highway where it is collected.<» Any person takii^g 
off any beast before it con^s to a turnpike, to avoid paying 
the additional toll, on conviction before these trustees, or five 
of them, by one witness, forfeits 20s. sterling $ half to the 
informer, half to repair such ports of the road as the trustees 
appoint.7 Every person driving any carriage upon any part of 
any tnmpike-road, with more horses than it has on the same 
4ay on passing through any turnpike bar, is to be deemed to 
have taken them oflf to avoid paying the additional toll." The 

' 5 Geo. I. c. SO— U Gc^. lU. c. 5:5. * 1669, c. 16. ^ lUidU 
♦ 32 Geo. U. Q. 15, sect. 4. J Sect. d. « S^t. U 



luUitiottal' doty k not to fxtmd to any carriige, the fUliBs of 
the wheels of which are. nine inches broad ^ nor to any tav^ 
riage carrying one tree or pieci^ of timber, one stone or UocIb 
cf marble, or any machbe in one (tiecet which cannot be drawn 
by fewer th^ four horses ; nor to any carriage drawn by oxen 
or neat battle only, or along mth two horses, and no nu>re*' 
Waggons and carts, with fellies six inches broad> drawn by 
three horses, pay the same toll as waggons and carts drawn 
by two horses.* The trastees for repairing any highways or 
any five of- them, may, by writing under- their hand; order the 
fellies of all carriages, which ought to be of the breadth before 
directed, to be measured at any turnpike, or any part of the 
highway on which such carriage travels.! If the measurer 
appointed think that the fellies were originally of the proper 
breadth (six or nine inches), but have been reduced by wear- 
ing, the carriage may still travel, if the breadth be not dimi« 
ni&bed more than an inch.^ Any person attempting to prevent ' 
measuring the fellies, or using violence to any person employed 
in measuring, and convicted before five of the trustees, by one 
witness, forfeits L.5 sterling \ half to the informer, half to re- 
pair the road, as the trustees direct.^ All tolls, dutieSf penal- 
ties, and forfeitures, imposed by this act, if not otherwise 
directed, are to be levied by distress of the ofif^der's goods, 
by warrant of any two justices of peace of the county or place 
where the o&nce is committed.^ Appeal is competent from^ 
the trustees or justices to the general quarter sessions of the^ 
peace for the county, whose order is final.' Any action. against 
any person, for any thing done in pursuance of this act, must 
be brought within one month after the fact.^ This act does 
* not extend to any chaise-mariue, coach, chariot, landau^ berlio, 
chaise, chair, or calash 4> 

6. lifpairing tJig^-^aySy Sridges^ and Perries. 

The different statutes appoint* those having charge of the 
highways, bridges, and ferries, to repair them.^^ The roads 
must be so repaired that horses and carts may travel upon 
them summer and winter." 

The surveyors appointed must, every six months, or sooner 
if required by warrant of two justices, survey all the high« 
ways, bridges, and ferries, within the precinct, a^d give account 
ia writing of their condition, especially of defects, nuisances^ 
or encroachments, and of what repairs are wanting, to the 

*- Z% G«o« 11. c. 15. sect. 6b 

« Sect. 7. . « Sect, ». ♦ Sect. \0. * Sect. 11. 
<s Sect. 12. 7 Sect. 13. * Sett. 14. » Sect. 8. ^ 1661^ c 38^-«» 
1669, c. 16.— 1670, c, 9.-168C. c. 8,-5 Oe9. 1. c 29^— It Gcq. 111, c. $3. 
>^ 1669, c. 16. 
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jtn^ces imd commkiloii^ris of supply^ at their first ftieeting 
'tkereafter. Surveyors neglecting to give such account, qrx^ 
prosecute offenders^ are to suffer the same penalties as if thejT 
refused to execute the office ;' which are mentioned, sect« 
Who have.charge of highways, Stc. 

The justices and commissioners of supply are directed to 
deliver to the circuit court yearly a report of the condition of 
the highways, bridges, and ferries, mentioning the numbiKr of 
men and horses employed upon them during the preceding 
year ; to be recorded by the cleric of the peace or of supply.^ 
This direction was at one time followed ; but has not beien so 
for several years. r 

If any person, by getting any materials for repairing a high* 
way, or other purpose, make a pit or hole in any common, 
heath, or waste ground, he must immedLitely cause it to be 
fenced off during the time it is open; and must, within 14 
days after digging for such materials, cause the pit to be filled 
up, sloped down, or fenced off, and so continued ; and, on ne« 
gleet, any justice may order him to fill up» slope, or fence, the 
pit, or to repair such fence, from time to time s and in case such 
person refuse or neglect to comply with such order in ten days 
after receipt of it, or after its being left ^t bis abode, on due 
proof, by oath before any justice of the offence, of the service 
of the order, and of the neglect to obey it, he forfeits from 
li.lO to L.3, to be applied in filling up, sloping down, or 
fencing the hole, and towards the repair of the roads in the 
place, as the justice directs j to be levied by distress.^ 

III. Means of cokstructing and rbpairing highw4ts^ 

BRIDGES AND FERRIES* 

I. Statute Lahoitr. 
The justices of the peace and commissioners of supply, or the 
officers or overseers to be appointed by them, are required to 
convene all tenants, cottars, and other labouring men within 
their bounds, by public intimation at the parish church upon 
Sunday, immediately after the first sern^on, or any other way 
that they think fit, to work three days before the last of June^ 
not being in seed time, and three days afcer harvest every year, 
till the highways, bridges, and ferries, are sufilciently repaired, 
on such days and at such places as the commissioners or their 
officers appoint,^ with horses, carts, sleds, spades, shovels, picks, 
mattocks, and such other instruments as are required.^ This 

■ ■■■■■**■ • — ^- ■ ■ -. - 

> & Geo L c. 30, sect. 5. * Sect. e. ) 26 Geo. 11. c. 88, 

♦ S Geo. I. c. 30, sect. 3.— Walker an4 Hef4 anwwt TI»mr>Tjs, ITth Dec. 
mo, s 1^9,0.16.— U79»c«i 
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lompMheikU ink oalf all persons Imag in tke dMiltiy, tat' 
•fen penoos living in borghs, ^. g, shopkeepers, w et vefs^' 
masons, Wrights^ coopers, smiths, ire* even sailors who arei 
fishers, or plj in passage boats, but not those who go upoijf 
foreign voyages or coastwise :* and even apprentices to artifi« 
cers in towns.* It wa< once foand that persons emplojed in 
the collieries Ate not liable i partly because they then were 
ascripti glebd^y and partly because the withdrawing them from 
their Work for six days might do great injury to their masters.^ 
The former reason does not now apply ; the latter still does. 

The justices and commissioners, or their ofiicerS) may de^ 
sign such of those persons as they find most skilful, to attend 
and direct the rest^ and may appoint them fit wages for their 
attendance^ 

Every tenant, &c. failing to come to work (on notice at 
the parish church where he resides, on the Sunday immedi-* 
acely preceding), pays Is. 6d. for every day's failure, unless he 
send a mim to work for him, to be levied by distress and poind* 
ing of the absentee's goods, by warrant under the hands* of anjl 
two justices or commissiooers of supply, on a certificate of th^ 
overseer that such person was absent.i The penalty for the 
absence oi a man and horse is SOs. Scots for each day, to be 
recovered by poinding.<s If the absentees have no poindable 
goods, they may be punished in their persons^ as the justices^ 
^c. having charge of the roads, see cause.? These penalties 
are to be used to hire others in place of the absentees.* For 
farther particulars of prosecutions under 5 George I. c. 30, see 
sect. Who have charge of highways, &c. 

Wbeve the ways lie at a great distance from those who are 
liable to repair them, the justices, cominissioners, &c. and 
overseers, may dispense with those persons, they paying 6s. 
Scots yearly for each man, and 12s. for each horse, to. be ex- 
pended on men to work in their place.9 The justices of peace 
and commissioness of supply have a discretionary power to de- 
termine what roads shall be first repaired, andr to divide the^ 
shire into difrtrict» j but they cannot call out any persoiv who 
Mves at socb a distance from the road to be repaired that he 
** cannot comeamd go in a day, and work a^ day'^s worfc,*^ un- 

* Hamihon against inhabitants of Kirkcaldy, 24eh July I7o0, Kilk. High* 
ways^&c. Fate, lAS.-^Truitees of Turnpike from Queensferry to Perth against 
Magistrates of Perth, 1st February 17S7.— Truatces ot Glasgow; Turnpike 
against Inhabitants of Paisley, 1 lih Jaouary 1738, Diet. iv^. 201. 

* Mackay, &c^ against Justices of Peaco of Ross, 27th November 1807. 

» Safi ol Sg^htoft ag»in»t Jwtifcsof Ayr, 7th~MaTch 1775, Ifvcz. it. 201. 
4 1669,c.l6.— 5GeowIvC. 30, sect. 3. 

* 5 Gw, U ft. 30, sect. *. « 1669, c. 16, 7 Ibid. • Ibid. » 1670, c. 1>. 



Ait a Kigker penalty thanks. Scots yearly for t$ch maaj wdl 
ISs. for each horse.* 

S. Road and Bridge Money i 
As the statute labour may not be sufficient to repair thef 
highways, bridges, and ferries, the freeholders and heritors ire, 
directed to meet at the head burgh, oh the first Tuesday of 
Jane yearly, and to call for an account from, the justices and 
commissioners of supply of what is needful for repairing the 
highways, and for making or repairing bridges and ferries* 
and to stent the heritors, comprehending 'the heritors of the 
burgh lands, hoj^ exceeding ten shillings Scots upon each hun* 
dred pounds of valued rent in one year, to be uplifted by the 
jtistices and commissioners, or whom they appoint, by poind- 
ing ; and of which they are to give an account to the heritors 
at the next Michaelmas head courts yearly.a 

3. Toll Dues. 

Those whick liave been mentioned were anciently tne sole 
provision for constructing and repairing highways, &c. But in 
most counties, the principal means of construction and repair 
now arise from the toll dues established undier local turnpike 
acts, which also crften modify in some degi'ee the other iheans. 
There are some general regulations as to turnpikes | which,' 
however, are often modified by the local acts. 

Where any carriage with four w;heels passes thrbvgh any 
turnpike gate, tied to any waggon or cart, it pays the same toll 
al if drawn by two horses ; and any carriage with two wheels so 
drawn pays as if drawn by one horse. A horse tied to any 
carriage, but n^t used in it, pays only as a single horse. If 
any carriage, affixed as above, have otlier goods in it than tiie 
harness of it, and articled of package necefssary for its protec- 
tion, it pays double toll duty.3 

Where any exemption ifrom toll, for cattle going to or ^roni 
water or pasture, is given by any act for repairing any turnpike 
road, it only Extends to cattle driven from one parish to the 
next adjoining, or to ^uch cattle as do not pass upon such tum-^ 
pike road for more than two ihil^s, in going to or returning 
from water or pasture.^ But this act gives no exemption^ nn« 
less there be such in the particular tdrtlplke act.^ 

' JoaUccfl of Peace and Commissioners of Supply of Berwick a^inst Teq^^nts 
of Corkburnspath and Coldingfiam, 4th January 1757. 

« 1669, c. 16.^5 Geo. h c. 30.— 11 Geo. III. c. 53< ^ 

3 52 Geo. III. c. 145, sect. 7. 

^17 Geo. III. c. 16, sect. 1. Lord Swinton doubts wliethcr this act ei6* 
tthda to Scotland ; bttt it is in quite general terms, 

* Seci. % 
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» . ' ' ' ' * 

TTtider anv turnjplke act, in nvhich there is ant exemption froia 
toll of any beast or carriage carrying any dung, mouldy soil, 
narle, lime, or compost for improving land, or any fodder, the 
cxensp^n extends to such carriages and beasti going empty, 
or loiuled only with imfdements for more convenient carriage, 
or for loading or unloading, or returning empty, or with such 
implements, having been laden, notwithAtandi^ the carriage 
for those purposes go to or retom from any place in which 
such turninke road does not lie.' The tolls on the empty car- 
riages are to be paid, and are to be repnd on the carriage 
passing the same day loaded with manure or (odder. The 
toQ*keeper refusing to repay, forfeits to the owner from 10s. 
to 40s. on conviction before one justice of the piace, on oath 
of one witness ; and/ failing to pay, may be conunitted to jail 
not exceeding a month.* Appeal is ccmpeteot to the justices.3 

For the additional toll on waggons, carts, &c. dniwn by a 
Slumber of horses, and for the allowance for broad wheels^ see 
sect. Preserving Highways. 

For the exemption of soldiers, &c. from turnpike dues, see 
SMdierSj sect. Turnpikes. 

4^ Mortifications^ 
Where there have been any destinations or mortifications to 
Jiighways, bridges, or ferries, the justices and commissioners 
of supply^ may call for an account from the intromitters, and 
apply the sums, not already applied, to the uses for which they 
were destined.^ 

5, Case tf Bridges and Ferries in two Counties. 
Where bridges and ferries are upon the confines of two 
shires, the justices and commissioners of supply in both shires 
are to meet and adjust the expence of reparation {proportionally 
tb the valuation of the shires. The sheriffs or their deputes 
to convene them.<' 

IV. Keeping order on hichwats. 

1. Name on Cart, S^c. 
No person can drive any cart, car, or any waggon^ sledge, 
or dray, upon the highroads or streets in Scotland, unless the 
master or owner place upon some conspicuous part of it the 
name of the owner,, a^nd of his. place of residence, or of the 
house or farm where the owner generally employs ir, in differ- 
— ^— ^^^■~^^^— — — — ^^— — — ■— — — — ' ' - - - -> 

> h% Geo. HI. c 145, sect. 1. ^ Sect 9. ^ Sect. 3« 

4 $ GcQ. I. c. 30, sect. t. s l«e9, e. 16. ^ 1086, c. 8^6 Geo. I. c. 89. 
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ent coloitn firam its body ; and also the numbers^ where mow 
carts, &c. than one beloag to the same person,' 'on forfekufe 
t)f firom 20s. to 5s. sterling for each offence.* If the propenjr 
of such carriages be altered, the succeeding owners mast, with! 
in r4 days after they become owners, and have used them» 
cause the name, residence, and number, to be rectified, on for« 
feiture of firom 20s. to 5s»' Any person placing a f4lse name 
or place of residence upon such carriages^ forfeits not exceed* 
ing 40s.^ 

2. Driver in Ckaise or on Cart^ S^c. 
If any chaise^^ver sit in his chaise without another person 
on oiie of the horses driving it, or if any carter, &c. or the 
driver of any other carriage (excepting coaches, phsstons^ cur- 
ricles, chairs, and such other carriages as are usually driven by 
a person sittine within or upon the carriage, and such as are 
dnwn by one horse only, or by two horses abreast, and are 
conducted by some person holding the reins), ride upon any 
such carriage (not having some person on foot or on horse- 
back to guide it), on any street of any city or town, or on any 
highway within six miles of Edinburgh, or four miles of Glas- 
gow, or two miles of any other city, burgh, market* town, or 
borough of regality or barony ; or if the driver of any car- 
riage whatsoever on ^y street, or highway, by negligence or . 
misbehaviour, cause-'n^ hurt or damage to any person or car- 
riage, or impede jidil^pr^vent the free passage of carriages or 
persons, or if ati^ ^driver of any cart, &c. on any hignway, 
when riding on his carriage, do not dismount (so as the better 
to guide his horse or carriage), when required by any person 
apprehending danger, for every offence, he forfeits not exceed- 
ing 10s. if he be not the owner i and if he be the owner, -not 
exceeding 20s. sterling.^ 

S. Obstructing, — Bridle. 

Ne drivers of carts or other carriages can drive abreast, so 
as to obstruct the passage, but one after another ; and the 
drivers must have bridles or halters upon every horse \ which 
bridles upon the foremost horse must (in all carriages not drawn 
by more than two horses) be tied with a rope to the haker or 
bridle of the horse behind, and which rope or bridle the driver 
must have in his' hand, on forfeiture of from 20s. to 5s.^ : 

No drivers of horses or other beasts can drive them so as 
wilfully to obstrua the free passage, or to cause danger to 

> IS Gto. III. c. 45, tert. !• • Sect. 2. • « Stct, S, * 3c«. 4.. 
i Sect. 5. « Sect* e. 
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persons, but ia a line, having a bridle or halter affixed to the 
bead of each beast ; and the driver or owner of any^ cart or 
other carriage mast not leave it on any street or highway after 
the hcMves have been unyoked^ except during the time of load- 
ing or unloading ; nor can any person leave stones, lime^ tim« 
ber, rubbish, dead horses, or other animals, or other nuisances 
upon the streets sind highways, so as to obstruct a free passage 
on forfeitures of from ^Os. to 5s/ (See preceding section.) 

4. Near side. 
The driver of every loaded beast of burden, and of every 
cart, &c. and coach, &c. must, on meeting another loaded 
horse or carriage, hold to the near sidCf on forfeiture of from 
20s. to 5s.* 

5. procedure Jbr fjreach of order. 
Prosecutions for any of the several ofiences before mention* 
ed, punbhable by this act, may be brought summarily before 
the shertS^, or any justice of the peace where the offence is 
committed^ or before any of the magistrates of cities or bo« 
roughs, where offences are committed within their jurisdiction^ 
or before any other judge competent ; and judgment is to be^ 
given upon confession, or upon oath of one witness.' Ally 
person aggrieved, and intending to sue for the penalties of this 
act, may, without any other warrant, carry the o Bender before 
any justice or other judge competenti to be dealt with as before 
directed, upon proof by confession or the oath of one witness ; 
and any person, seeing any of the offences committed, may, 
without any other warrant, detain the horses, carts, &c« till 
sentence! and if the penalties be not paid or secured within 21 
hours after sentence, the judge is to issue his warrant to a con* 
stable, to cause sale to be made of the subjects detained, if the 
property of the offender, returning the overplus, after deduct* 
ing the charges of sale^ and the expence of keeping the sub* 
ject, both of which are to be determined by the judge before 
whom the offenders are convicted \ and if the subject be not 
the property of the offender, it is to be returned to the owner i 
hnd the judge, in case the fine be not instantly paid, or securi« 
ty given, may commit the offender to gaol, to remain till paid 
or secured, or for tvro months after commitment^ Any persoa 
charged with offfences against this act, resisting, abusing, or maU 
treating any person attempting to detain or serze him or his cart, 
&c. forfeits ^Os. for every offience i to be proved, &c. as other of« 

• 

> IS Geo. III. c. 45, sect. 7. ' Ssct. 8. * Sect. 9, 

""♦ Sect. 10. 
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ieiKes against t\L\% act.< Perseiis apprehended for ofiencef, 
and refusing to discoter their names and places of abode to 
any judge, are to be committed until they do so.* The fines 
are given, one half to the informers, the othtr to the collector 
of the land tax, to be accounted for as part of the funds for 
the detection and punishment of vagrants in Scotland.3 Pro* 
secutioDs must he brought within three months. Appeal liea 
to the next quarter sessions for the county, whose determina- 
tion is finiil.^ 

See Stage Coaches. 

HOMICIDE. 

Homicide is here taken in the broadest sense of the word, 
the killing of a human creature \ though it is sometitnes used 
to denote that species of homicide called culpable homicide. 

Justices of peace of tourse cannot /i^ for homicide of any 
kind i but they may have occasion to take the necessary steps 
towards getting a person accused of such a crime tShied by the 
competent court (see Airesty &c.}, and to. decide qq his applv 
caption for bail. 

General obseetatioks^ 
It is essential to the charge of homicide thai a person have 
been killed. No attempt to kill, even thougl]^ made by. poi- 
son, will fall under that charge ; though such attempts may in 
many cases be cognizable crimes^ (see Crimes in General — /«- 
juries Mealy The person must die of the barm dcHie by the 
accused j pot of something to which that harm merely gave 
remote occas^ojn; for example, not a consumption brought 
upon a person of a delicate constitution, in conseqjoence of the 
confinement rendered necessaj*y by the wound^^ and it will not 
be sufficient that the death arose from various causes concurring, 
of which that laid to the charge pf the. accused was only one ; 
so that, in either case, it is not certain that the injury done by 
the accused w^s the cfiuseof the death.'. It is homicide though 
the person injured be on death-bed*; or though, with more 
skilful assist^iijpe than could be procured, he might have re* 
covered of the injury^ ; or though he may have survived 
mariy months, as to which, there is no time fixed, beyond 
which, if the person survive, the accused shall be free ffom 
the charge of homicide.^^ The slaughter must be of an existing 

> 12 Geo. HI. c i5»icct. 11. * Sect» 18. ^ Sect. 13, . 

♦ Stct. 14. i Huiiie» L l7i— 6. « Ibid..X7er-t. 

3 Ibid. 177.. « Ibid. 11^ 9 Ibid, llfl— ^. ^<» Ibid* nSlr-lSl. 
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penon; the procuring abortion, thoogh a great crime, o^ 
panishable with transportation, is not hoaucide.' It signifiaf 
nothing who the penon is, even that he is one proclaimed a 
rebel for a criminal canse.' The manner of the death rou$t be 
such, wherein the act of the accused plunly appears ; but it 
signifies not whether by his very hand, as by stabbing ; or hf 
exposing to mjury, as by confinbg in a dungeon without 
food« or exposing an infant to cold and hunger.^ 

Homicide is of four kinds. 1. Murder. S. Culpable homi-* 
cide. S, Casual homicide. 4. Justifiable homicide, 

I. Murder* 

1. WJuitUis. 
Murder is homicide done wilfully, and of malice afore- 
thought.4 It is immaterial that the malice was not special to 
the person killed, as if a man kill one person instead of another ; 
or that it was not directed against any one in particular, as if 
he fire a gun at random among a crowd, and kill a person \ or 
that it was not prior to the meeting, if it preceded and oc^ 
casioned the mortal blow.' A purpose to do a grievous bodily 
barm, e. g. to give a very severe beating, death iollowing, i% 
sufficient,^' though tio lethal weapon be used.7 It is murder if 
s young woman be killed by a potion, administered without 
her knowledge, to procure abortion.^ (See Duel) 

2. Art and part. 
A person is art and part of murder, if actually present at 
the moment, though he personally do not strike, there having 
been an intention in him and his accomplices to do the deed i 
or if b^ co-operate at a distance by giving notice, or others 
wise ; or if he incite the murderer.^ All of a party setting 
out with the intention to commit a felony at all hazards> 
for' example to rob, are art and part of a murder -commit^ 
ted by any one of them in prosecution of their common pur^ 
pose*'^' It may be more difficult to [»'ove this unity of design 
in the case of a very great mob, but the difference lifs only 
in the greater difliculty of proof." Where the purpose of 
slaughter is taken up suddenly, strong proof of accession will 
be required.!^ When a person is killed in a brawl, where eu 
ther no wound given by any one individual was mortal, or 

~ I II ■ ■ -jL— . 

» Hume, i. 181. * Ibid. 182— «• » Ibid. 184—6. 

4 Ibid. 249. S Ibid. 22, 249. « lbid^251-*-4. 

7 Ibid. /e53— 7. > Ibid. 258. Ibtd» 258*-2e9, 

<9 Ibid. n^%. » Ibid. 9aS-*5» » Ibid. 2tf4H-7« 
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triiere, if a mortal wound was given, and with the intention of 
killing, it cannot be said by what individual, all who have 
stnick are punished arbitrarily.' Where a slaughter is com* 
mitted in a sudden quarrel by an individual, met with others 
for a lawful act) strong proof of accession against any one of 
those others, charged as art and pari, will be required.* 

. A person is guilty of the murder, as an accessary before the 
fact, who, knowing the monal purpose, furnishes the immoU 
diate means of committing the deed, those means, without 
which it either could not have been done at all, or would have 
been done in a quite different manner ; for example, furnish* 
ing the poison or arms, or providing money and horses, before 
the fact, in order to facilitate escape. It is different where th^ 
assistance is more remote ; for example, lending a horse to 
carry the murderer to a different quarter c^ the country, where 
the man is against whom he had talked of having revenge, or 
the like. The assistance roust be material.3 A person is art' 
and part by. giving orders to kill^^ by hiring to kilF; or by 
adyising it, if the advice be direct and special, and be the 
slayer^^ main inducement.^ If the person giving the order to 
kill have seriously countermanded it, this will free him. If 
the countermand reach the murderer in time, otherwise not.? 
Though the (»xler only extend to a grievous injury, the person 
giving the order is liable as a murderer, if death follow.' The 
person giving the order to kill is liable, though there may have 
been a variation from hb instructions in the mode of executing 
the order, as, by stabbing in place of shooting ; or though the 
person employed have killed a wrong man by mistake ; but not 
if the person employed kill a man different from that contained 
in hb order, for a purpose of hb own.'i^ 

Accession after the fact, by concealing the corpse, assisting 
the murderer, expressing approbation of the deed, &c. unless 
fortified by previous instigation or assbtancjs^ vjfill QOt n^ake a 
man art and part of the murder,^^ ^ 

S. Punishmenf. 
Murder is punished wi(h deai^h, and confiscation of move- 
ables, and with giving the body to be dbseaed, unless ordered 
to be hung in chains." It may be nientbned, that there is no 



" Hmnc, I ?GT— 9. « Ibid. 2G9. » Ibid. 269—27?. 

♦ Ibid. 272, 5 Ibid. 273- « Ibid. ? Ibid. 275, 

« Ibid. 9 Ibid. 275-6. i^ Ibid. 2718— 8. 

» Ibid. 279. 
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law or autlicrity for inSictitig any indignity on the remains of 
the seU-morderer.' but his moveables are confiscated.* 

II. CULPABLB HOMICIDE. 

Culpable homicide is of different kinds and degrees. It is 
^culpable homicide, 1. Where slaughter follows in doing a lawful 
act without due caution.' 9, Where it follows in doing an un- 
lawful thing ; for example, firing guns, or throwing fire works, 
or stones, in a street, though without purpose of bodily harrn.^ 
3. Where it follows unexpectedly, on a purpose to do a slight 
bodily injury ; for example, from a slight scufiie between two 
persons, or from moderate chastisement inflicted by a teacher 
upon a pupii.$ 4*. Where it is inflicted intentionally, on a pur« 
pose taken up suddenly in a scuffle, on account of some serious 
and real injury to the person, exciting pain and agitation, and 
inflicted instantly without deliberation ; otherwise it is murder/ 
A person is not freed from the gi^ilt of murder, if he kill an 
ofiicer of tlie law, executing an irregular warrant against hhnj 
unless ^e be in the circumstances of bodily injury and agita«- 
. tion above described. If in any case the killin? be deliberate. 
It is murder.' 

The punishment of culpable homicide is arbitrary, and prp- 
portioped to th^ guilt in the particular case. * 

III. Casual homicide. 
Where slaughter is casually committed by a person who is 
lawfully employed, and who neither has a purpose of bodily 

■ M l I I ■ — ^— ^ I I I 11 I I m,^^^^m^mmf-mmmmmm^^mm j,^— ^ , i m il 
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» Hume, i. 295. 

^ Aore..^It seems proper to mention, "vi'ith regard to child m^rdef, that it 

. was formerly, by statute, held to be proof of this crime, that the mother did 
npt reveal htr pregnancy before the biithj of call for help in th^ birth, and that 
the child was foupd dead, or was amissing (1690, c. 21 ) ; but thata by a late 
statute, these circumstances of suspicion, or of blame against ttie woman, are 
now punished only with imprisonment not exceediiig two years \ Jcaring the 
cliarg;e of murder to be established by ordinary proof (49 Geo. 111. c. 14.^ 

With regard to the desertion and cxpqsur^ of an infant child. If this be 
done with cirmpistances showing an intention to destroy, and death follow, 
this of course is murder. If the child die, by connexion with the exposure, 
though only accidentally, aiid without evidence of intention to destroy it, as 
by being trampled on by cattle ^n t))e fifld where it is left, this seems culpable 
homicide. Though the child do not die, its desertion and exposure to any 

- tniiterial risk of perishing is a hi^h crime, and punishable arbitrarily ac« 
cor^ipg to the circumstances. It has been punished with whipping along 
with imprisonment or banishment (Hume, i. 293). In the ordinary case, it 
will require a higher puni^hment than justices are in the use of inflicting (see 
Jwtiiest sect CoHmissiony second Assignment— /'i/nt^^meii/) ; but justices n^ay 
prepare for trial, (see ^rTttt, t5*f .) 

' 3 Hume, i. 22a « Ibid. i Ibid. 229—253. 

• Ibid. 233—244 ^ ? Ibid. 2i4r-249» 
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}iunn to any one, nor h^^ been wanting in reas6nri>le cautioii^ 
he is of coune not punbhaUe.' 

IV. JU9TfFIABLB HOMICim. 

Jostififible homicide is that which the kiUer b bound, or 
entitled to cocnnutt* 

I, Fr&m Public Duty. 

The followtog are insunce^ of this :--«l. Sentence of death 
lawfiiHy prononoced by a judge, (even where he has erred, 
unless the error be gross and scandalous) and carried rato 
eiiecution by a magistrate, or o(Bcer properly authorized.! 9. 
Hooiicfde by a magistrate, or by his order, necessarily com« 
mitted in suppressing a riot ; and thb is justifiable, indepen* 
dently of the riot act having been read, which only makes the 
ecntinuance of the assembly beyond a certain time suppressible 
by force^ (see Riot). S. Homicide by an officer of justice, or 
those assisting him, if, from the viokat and powerful resistance 
of the criminal, or his friends, and more especially if such re« 
sistance be with mortal weapons, that be indispensible towards 
taking and securing him ; provided there be no plain and 
gross irregularity in the immediate frame and texture of the 
warrant.' There appears no sufficient authority for believing 
that the officer has power to kill, on the delinquent merely 
flying from the execution of criminal process. 4. Homicide 
on reisistance of a civil warrant, if the officer have evidence that 
his life will come to be in danger on his persisting in executing 
the warrant.^ 5. Homicide by a soldier or sailor on duty, if an 
outrageous disturbance be rabed, so that he cannot expect to 
persevere in maintaining his post, without being overpowered, 
deprived of his arms, or perhaps of his life ; or if the homicide 
follow in firing at a vessel neglectitig to bring to, when daly 
ordered to do so, by a vessel or boat of the navy.r In urgent 
extremities, the soldier may act without order of his officer,, 
though present ; and in similar extremities, the military party, 
brought by the civil power to quell a riot, may act without or« 
der of the magistrate.* 6. Homicide by revenue officers ia 
srizing run gMds from a smuggler, if, from the resistance made, 
this be indispensibly necessary to make good the seizure ; but 
still due tenderness to life must be shewn.9 (See Excise and C«a- 
ioms i sect. Seizures ; sect. Forcible OflTences before Justices ; 

sect. Forcible Oflfences before Higher Courts.) Force seemr 

■ '■ ■! !■ lll-«' W i™ 1 ■lllllll ■ IIIMIMIII 11 IIMIIM II—— .^MT.^— —^Mii— — ^^,,^„^ 

« Hume, U 186—^. * Ibid. 181. • IbW. 189^191. 

4 Ibid. 191^3. i Ibid. 192. ^ Ibid. 19^9, 7 Ibid. 19Su^201» 

f Ibid. 208. » Ibid. 209-^11 
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hai^y justifial^ ia the entries aad visitatioos oi;4cred bf tbft 
excbe laws, as they are secured by high peoalties.' 

2. From Privaie Duty. 
The following acts of homicide are justifiable oo tfais|prottnd« 
1. Homicide, in defence against an attempt to commit a felony.* 
The strongest case of this class is an attempt feloniously to kill 
(different from danger of life in an occasional quarrel) ; for 
instance, suddenly stabbing a person from behind, or rushing 
out upon him from a thicket, and presenting a pistol at him. 
The person attacked in this way is not obliged to retire ; he. 
may provide for his security by opposing force to force, though 
to the death of the assailant. This right seems common to all 
the individuals of the party which is thus attacked. Those at-i 
tacked seem to have the same powers, in pursuing and appro* 
bending the felon, that an officer of justice would have.^ A wo«, 
man, her husband, father, brother, or any one who is with her, 
may kill, in hinderance of rape, if indispensibly necessary.^ Re^ 
distance to death is also justifiable on an invasion of one's proper- 
ty, if made in such a felonious and forcible manner as necessari^ 
ly occasions fear ; otherwise not. For instance, it is not lawful, 
instead of seizing, instantly to stab a pickpocket, or to shoot a 
thie/from behind a hedge ; or to kill for searching for game 
without leave } or for pulling down inclosurcs \ none of these 
trespasses on property being^coupled with an assault on the person^ 
(for that is a more delicate question ).$ But, a man attacked on 
the highway at night, in a solitary place^ to be robbed, may 
prevenjt and chastise the felony on the spot.^ If a man breali; 
into another man's house at night to commit theft, murder^ 
rape, or hamesucken, or to burn the house, he may justifiably 
be killed^ This is the case ako, though he have not entered, 
and have not shewn precisely which of these felonies is his 
object, if he have broken the safeguard of the building, or 
be preparing to do so, and persevere in his intention to enter.? 
But it is unlawiul, perhaps murder, to shoot him without 
warning, while he is standing without, and the safeguard of 
the building is still unbroken } or intentionally to a^ow him 
to enter, and then to shoot him from a safe station within^ 
for such measures shew rather a desire of the party attacked 
$0 shed the invader's blood, than, with due tenderness for that 
person's life, to defend his own, ]}ut it is different^ if the 
invader, notwithstanding all reasonable means to scare him, 
openly persist in bis purpose to force entry .^ If a man be 

> HttOiCt i. ilt. ?■ Ibid. 9 Ibid. 212—13. 4 ibid. 213. 

5 Ibid. 213— U. < JUid. ? ibid. 2U— 15, * Ibid. ?15, 
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Aniked ifntlieopen afr to be robbed, or if his hoase ba 
attacked to commit theft, marder, rape, or hamesuckeii) or tm 
burn it, during the day, he -reems entitled to use as strong 
means of defence as if the attadc had been made during the 
night, provided, from the situation being solitary, or ether 
circumstances, he have no other means of defence.' It would 
seem that, in some rare cafes, a man may perhaps even kill the 
person depriving him of his property, though the first taking 
was not forcible, but secret and theftuous ; for example, if he 
meet a thief riding off with his horse, who, being called to^ 
refuses to stop, there being no other likely means of saving the 
horse.* This, however, has never been decided $ and h 
would not be prudent in any man to make the experiment: 
£• Homicide, in defence of life, on a sudden quarr^ la 
many such cases, some punishment is due, on account df 
unfavourable circumstances. In order to exculpate -the accused 
entirely, it is necessary that he have given the mortal blow^ 
while ininiminent, instant, and real danger of his life; dutf 
he could not otherwise escape ; that, in the choice of weapontj 
and alt other particulars, he did his utmost to withdraw him^ 
self from the fray, without shedding blood ; and that he did 
not give occasion to the fatal strife, either by previoaslf 
appointing it, as in a duel, or by giving provocation at firsr^ 
whether by personal injury, or by contumelious expressions or 
gestures.' (See Duel.) 

It is almost unnecessary to observe, that both humanity and 
prudence ought to induce a man to be extremely reluctant and 
cautious in raising his hand against the life of another, parti* 
cnlarly on the ground of private duty ; and that all possible 
means ought rather to be used for securing the person of tlMi^ 
delinquent. 

HYPOTHEC. 

HtPotr£c is a mode of securing payment upon a moveable 
subject ; diff^n'ing from pledge in this, that the subject bur 
dened remains in the hands of the debtor.4 It is noticed herfr 
chiefly on account of its affecting^the diligooice of poinding. 

It may be either express, i. e. formed by the agreement of 
parties ; or tacit, i. e, constituted by law, from the presumed 
intention of parties. Of the former there are only two kinds 
admitted in our law, bonds of bottomry, where money is bolv 
rowed on the security of a ship or her freight, and loans on 
respondentia, where it is borrowed on the cargo, which it is 
■ ■■' — — ^— ^— ^— ^ ■ .. . — ^j — ■ — . .-- — ■ .. — M^^ — - It . J- 

» Hume, i. 216. * IMd* t|^, 9 Ibid. JXT— 2!?^. 
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sufficient to have mentumed. Of the latter there «re varkli 
instances. 

I. Landlord's hypothec for rent. 
The landlord's hypothec for rent» or the tenant's hypothec 
for sub-rent^ is the most important instance of tacit hypothec. 

1. Rural Subfeei. 
^ In a rural subject, f . e, a subject let for agriculture or bus* 
bandry, the landlord has a hypothec for rent, both on the 
fruits and on the live stock. In some inferior courts he is also 
Idiowed a hypothec on all other subjects brought by the tenant 
Vipon the soil, as instruments of husbandry, furniture, &c. 
Tbb last, however, does not appear ever to have been distinctly 
acknowledged by the supreme court/ 

(1.) /Vttf/j.*!— The landlord can detain the fruits upon the 
|;round against any .person, even a poinder, attempting to carry 
them off. And he can recover them, if they have been car.* 
Tied off*.* He may recover them breoi manu^ qf bis own au- 
thority, from any other person than a poinder, if he do so de 
feceniij within a few hours (perhaps 24) after their beinpi 
carried off. But if they have been settled on the ground of 
the purchaser or creditor, he must apply to the Judge Or4t- 
nary. If they have been poinded, he cannot recover them 
without the authority of the court which ordered the poinding.^ 
He may apply to the court at any time before warrant for de- 
livery is granted upon the poinding. The right of recovery 
reaches only persons contracting inunediately with the tenant i 
and not even then, if they purchase the ipsum earpjis of the 
frjiits (not by sample merely) in a public market.4 If the rent 
he current, the purchaser or creditor may keep the whole f ruits» 
en finding caution to pay the current rent when the term shall 
arrive.; Without caution, the purchaser or creditor can* 
not, before the term, carry off any part of the fruitSj though 
they leave enough to answer the rent.^ After the term, they 
need not find caution, if they leave etu>ugh of fruita to cover 
the rent' But they seem bounds after the term, either to 
leave enough^ or to pajt th^ rent i cauiion does not seem suf- 
ficient.* 



> In Alison against Creditor* of Campbell, July 174S, Ktl]^. Hyp. 6..lhQ 
Court thought that the landlord of a nuai tenement might (ct;aiu the tenant'* 
lurniiure \ but di<i not distinguish whether by a hypothec, or by an ordinary 
right of retention. And sec the doubts entertained on the bem.h ki M'Kciv- 
tie again&t Crichjton, 19th June 1747; EUhiesHyp. No. 13. . 

* l^rskine, iu 6. 68. ^ Ibid. 60.— Kilk. Hypothec, 4. 

A ErskiQC ii. «. QU. i XbiU. d9» « ibid. 3 Kilk. Hypothec, V 

•Ibid. 
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. Bach yeaf^s crop u hypothecated for the rent of that year 
of which it is the produce, whatever be the conventional termv 
of ^yment ; and for the rent of that year only.' It remains 
hypothecated till the rent be discharged. 

The procedure for sequestration and for sale, both of the 
fruits and of the live-stock, takes place before the Judfi;e Or* 
dinary* Sequestration is not necessary^ however, to mace the 
right special upon the fruits. 

(2i) Uve Stock. — The cattle and live stock brought upon 
the ground are also hypothecated to the landlord for the rent. 

The right, however, is not real to all effects upon every in- 
dividual, as in the hypothec on the fruits. Sequestration is 
necessary to make it so against a purchaser (though not against 
a creditor«)i as far as regards recovery, unless there be collu- 
sion-. The right of retention is the same as in the fruits.' 
itecovery is competent against a poinder, though sequestration 
have not been used4 ; but not via Jactiy of the landlord's own 
authority^; he must apply to the court which granted the 
poinding. 

The stock is hypothecated for each year^ rent successively. 
It ceases to be hypothecated for any one year, three months 
after the last conventional term of payment of that year's rent/ 

Though only one year's rent can be secured on one subject 
at one time, there may, in certain situations, be a subsisting 
hypothec for the rent of two years between the crop and the 
stock. Thus, if the rent for one year be payable by agree- 
ment at Candlemas and Lammas of the following year, and 
if the crop of the second year be produced in October of that 
year, that crop is hypothecated for its own rent payable in the 
third year, and the stock is at that time hypothecated for the 
first year's rent« as three months have not elapsed from the 
last conventional term of payment of that year's rent. 

The landlord's right of hypothec, over both the crop and 
cattle of the siib-tenant, for rent due by the tenant, is equally 
strong as over those of the tenant, unless he have acknowledged 
or accepted the sub-tenant, as by taking rent from him. Jiut 



> ErAine'f smaller work, il. 6. 26. — Crawfurd against Stewart, 9Ut Jannarf 
1737, in C. Home, No. 49, and in Kilk. Hypothec, 1, and reported 18th Fe- 
1>niary 1737 in Elchiet.— Taylor against Davidson , 12th January 1740, ia 
Kilk. Hypothec, 8, and reported llth January in £khies. . 

* Macdowal against JamieiOB, 15th February 1781. 

s Erskine, ii. 6. 61.— Pringle agaidst Scott, %U July 1736, £l(hisib 

* Macdowall against Jameson, tu^a, 

S Currie against Crawford, 25th June 1745| Ktlk* Hyp* 4, 

* firikinc, ti. 6. 62.— Bell, 8d £dit. ii, 104, 



wen fa'tbie Otse^ tlie Imdlord is preferable to oOier crediiim 
ef the tenant, for the rent unpaid.! 

With regard to cattle beionging to strangers, e. g. horses taken 
in to graze, the landlord has no hypothec on them for the te- 
nant's rents; though he may detain them for the gras»^niail 
,<dne by the owners, for which he is preferaUe. 

2. Urban Subfeei. 
' In an urban subject, that is, a subject let for inhabiting, ear« 
rytng on trade, or the like, though it do not happen to be' 
situate in a town, the landlord has a hypothec on the goods 
brought into it by the tenant, for a yearns rent. This holds ia 
tacks not only of dwelling-houses, but of all tenements whtch 
have no natural fruits | as mill, shops, 8tc. In dwelling- 
houses this right includes household stuff, books, plate, paint-^ 
ings, and whatever else, the property of the tenant, or for his 
permanent use, is brought into them.^ It extends to furniture 
'hired by the tenant.^ It was in one case found not to extend 
to furniture gratuitously lent to the tenant.^ In a later case> 
it was found to extend to furniture which had belonged to a 
bankrupt tenant, which the creditors allowed to remain in the 
house without rent.^ This case is represented in the report 
as establbhing the general doctrine that the hypothec extends 
to furniture lent without hire. By some^ indeed, it is consi- 
dered not to have altered the rule which determined the pre* 
vious case, but to be rather an exception, on the ground that 
credit for rent was continued on the possession of thefurni* 
ture.' But this seems questionable- In mills, &c. this right 
includes the utensils brought into them by the tenant.* 

The landlord has nearly the same powers over this subject 
-of hypothec as over the cattle and stocking. He may retain it 
if not carried off. If a poinder carry it <^, that person must 
either replace it or pay the value.9 If a few articles have been 
sold and delivered without any collusion or ground of suspi* 
cion, the purchaser is safe, if there have been no sequestration 
obtain^d.'^ The tenant of a shop or warehouse has, of course, 
. a greater latitude tat . selling than the tenant of an ordinary 

»ii ■ .r I I I I I I I I I I I. I .111 ■■■■i n ■ I II ■ II . 

> Erskine, ii. 6* 63. 
. ^ £rsk, lbii.-^Brown against Sinclair, 19th November 1721 — Ross. MacJ^ie 
against Kabony, 4th December 1780. 

3 £r8kine, ii. 6. 64*. 

^ Belifs ConiDientariM, 3d £dit. ii. 102, and cases there cUed.-^Pensoa.and 
Robertson against Hepburn, 6th June 1820, not yet neported. 

S Bell, ibid. ^ Wilson agj^inst Spankie, 17th December IdJlS. 

7 BeU, 3dedit. ii, 102. ». £rsktnc, ii. 6. 64. 

P Jackson against Lind, 9th July 174^, Falconer. 

»o £rskinc, ii. 6, 64. 
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^«reliing-house. The landlord does notiose hts hypothee bf 
the mere expiry of the term, or by the removal of the good9 
OQ the term day. It sttbstst<t for three months longer ; by se« 
qaestration within which time he may attach them, so as to 
be preferable to the claim for the current term's rent.i 

The sequestration and sale are obtained from the Jadg» 
Ordinary, 

The claim of the crown for taxes, &c. is preferable to the 
lancUord's hypothec, unless the landlord have got the subject 
sold, and have got an order on the clerk to pay the price to 
him, before the daim is brought by the crown.« 

The claim of a farm servant employed by a tenantt for 
the wages of the current year, is preferable, over the crop of 
that yeari to the landlord's claim upon that crop under his by* 
pothec for the yearns rent due by the tenant.^ 

11. Other tacit hypothecs. 
There are several other tacit hypothecs ^ but as they can 
hardly occur before justices of peace> it ^vill be sufficient just 
to mention them. The owners of a ship have a hypothec 

ior rather a right of retention) on the cargo for the freight. 
i^ersons repairing a ship, in a port which is foreign with re* 
gard to her,^ have a hypothec on her for the expence. Per- 
sons repairing a house within borough, by warrant of the 
Dean of Guild, have a hypothec on the house for the ex- 
pence/ 

See Retention, — Poinding* — Pledge. 

IDIOTS AND FURIOUS PERSONS. 

Curators are appointed in due course of law (not by jus« 
tic^) to idiots and madmen. The powers of such curators, 
and the obligations under which their offices lay them, are the 
same as those of tutors to pupils.^ (See Minors.) Their office 
expires either by the death of the person under curatory, or 
by his radical return to a sound mind.? Such curators are 
more properly called tutors, from the extent of theic powers. 

^ I I I ■ I I I .11.11 1 ■ 11 I I I ■ « iiiia 'I'm »ii I 

> Christie against M*Phertoii, 14th December 1814. 

* OgtUie agaiiwt Wingate, S9th June 1791, as reversed in the House of 
lords, 13th Jane 1792.-*LesUe against Tweedie, 34 December 1793.— Ro- 
bertson against Jardine, 6th July 1802. In these three cases the claim of the 
Grown arose upon a decree of jnsticds of prace, under the excise lawc-^Belln 
3d edit. ii. 130. 

3 M'Glasion against Duke of Athole, Summer-sesilon 1819, First Divlsioojt^ 
Hot yet reported. 

4 Hamilton against WoQd, 99th July 1788. 

^ firskitic, iU. 1. S4. • Ibid. i. 7. 5?, 7 Jbid. 
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Sometunes a curator bonis Is appointed to manage the aSiirt 
of those whO| chough neither idiots nor madmen, are, from 
some, other cause, as extreme old age. Unfit to manage their 
affairs. 

It is the duty of a justice of peace to get jfurious person^ 
ffokig at large secured, till they be taken cafe of by their 
friends, or be otherwise properly disposed of. The common 
course b said to be, to commit them to gaol till they find 
surety to keep the peac^. In which course, ihey continue in 
gaol, unless otherwise properly disposed of. (^ee Crimes irt 
Gen^aty sect. Insanity.)* 

IMPRISONMENT. 

IiiPitisoNMEKT Is to be noticed here, only as a mode of 
eiecuting sentences In civil cases. 

Justices of the peace cannot, in general, use imprisonment to 
enforce their deci^ees in civil cases.* It has been found that no 
infaiOr cotitt (except magistrates of boroughs, who, in certain 
cases, grant acts of warding) can enforce civil decrees, even for 

Eerformance of a fact, by imprisonment, but that letters of 
orning and caption must be obtained from the Couft of 
Session' i which that court are, by various statutes, directed 
to grant (and which is done as a matter of course), oh thef 
jcivil decrees of certain inferior judges. Justices of peace^ 
however, are not mentioned in those statutes j and thereforef 
it has been found that horning and caption are not competent 
on their decrees.4 

Where judgment Is given both for a fine to the public, and 
for damages to the party (as to the competency of which be-, 
fore justices, see Justices^ sect. Particulars not in Commission)^ 
the supreme criminal court are in the use of ordering the de- 
linquent to be imprisoned till he pay the damages as well as; 



' U may be mentioned that, by act 55 Otd* III. c. Cd, madhouses are pfacp<t 
UDdcr the controui of the sheriifs, and various regoiations are there made wit)* 
regard to them. 

* £rakine, it. 3. 16. — Blaw against Oeddea, 0th July 1754^ 
3 Murray against Bisset, 15th May 1810. — Note. — In sohie part* of the 
country, justices of tlic peace and magistrates of burghs are m the practice of 
unprisoDing some classes of servants and apprentices, when they desert tb«ir 
service, tilt they shall find caution to return to it* But that appears to be 
contrary to the principles of the decision which.has now been cited : and y 
Ijoxd Ordinary''! upan that principle, suspended such a warrant by the nia-» 
cist rates of Paisley against an apprentice, and the master acquiesced in his 
judgment ; suspension Adam against King, Ix)rd Alloway, Summer^sesiioA, 
i819. (See Murm/acturfi t4tccX» contract between Master and Strvant.) 

♦ Strvennon aguinst Barclay, 9th ^*arch 175$.— Fairly and Olhcrs, 6tk 
July 1105, 
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I tile &]e.> Tke same coarse is said to be followed by the jus- 
I tices in many counties, though not in all.^ But it is understood 

that the greater part of sheriffs decline to imprison for the 
damages in stich a case, on account of the difference between 
the supreme and inferior courts, and leave the pursuer to re- 
cover them by the ordinary legal compulsitors ; which seems 
to be the more adviseable course. For expences along with a 
fine, see Process^ sect. Procedure on Complaint/ 

Justices may imprison under the small debt act. 

A civil claim, though founded on a criminal act, even fraud 
or theft, is not a ground for commitment of a party till he find 
caution to answer to the action, except where he is m medUa- 
iionefugaa See Process^ sect. Civil cases. 

A person cannot be apprehended or imprisoned for a civil 
cause on Sunday, or any day appointed by the state for humi- 
liation or thanksgiving. He may on the night of a lawful 
day.* A person cannot be apprehended in the sanctuary of 
Holyrood-house at Edinburgh for imprisonment for debt, pro- 
vided he ha^ been bodked within 24* heurs after entering the 
sanctuary^ ; and even though he has not been booked, the con* 
turrence of the bailie is necessary ."« But he may be imprisoned 
in the Abbey jail, on a decree of the bailie of the Abbey for 
debts contracted within the sanctuary/ 

Neither married women (see Marriage) nor pupils, (see 
Minors) nor peers, nor members of parliament, during the 
sitting, of parliament, or for forty days after every prorogation, 
or forty days before the next appointed meeting, can be.im* 
prisoned for a civil cause* ; nor soldiers (which see) for a debt 
under L.20 ^ nor seamen of the navy (which see) for a debt 
under that amount. 

A prisoner for debt may get out of jail by a sick bill, or 
under the Act of Grac^, by authority of the magistrates, keep- 
ers of the jail 5 or by a cessio bonorum before the Court of 
Session. But none of these fall under the cognizance of jus- 
tices of the peace. 

For imprisoning a fugitive debtor, see Meditatio Fvgas 
Warrant.-— Border Warranto 

» Hume, 11, 474 * Hutchcson, i. 282. 

3 Smith against Likely and Craufurd, 12th February 1812. 
^ Bell's Com. 3d £dit. ii. 479.— Thomson's Messenger, page 288. 
S Grant against Donaldson, 15th January 1779. ^ Ibid* 

' Cockburn, 12th June 1708, Diet. ii. 361, Fount.il 442.— Townley a« 
gainst Ogilvie, 24th February 1810. 
» £rskinc, iv. 3. 25.— Beirs Coip. 3d Edit. U. 479. , 
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For imprlsonnient id ciiAiiiial cases^ see Arrest^ JS^.-^t!M^ 
iHkment, — PumishmenL 
For execution in civil cases, See Painding.T^Arre$lment. 
See Wrongous Imprhonmeni. 

INCEST- 

tKCEST is the crime of carnal intercourse between persons 

within certain degrees of relationship. These degrees are those 

contained in Leviticus^ c. xviii. Parent iMid- child : grandfather 

and grand-daughter : brother and sister, whether uterine or 

consanguinean : nephew and aunt, whethar by father or 

. mother : uncle and niece : father and dattgbter*in4aw : son and 

step-mother : father and step-daughter : husband and wife's 

daughter, or grand-daughter, either bf her soo or daughter: 

brother and brother's wife *, there are doubts of brother and 

brother^s wid&w : husband and living wife's sister ; there are 

doubts of husband and dead wife's sister ; womtti and husband's 

nephew by his bh>ther : man and grand-aunt by affinity. Illicit 

commerce with two brothers cm: sisters seems net incest ; but it 

seems cognizable by a criminal court. With regard to bastard 

relationsj intercourse between a mother and a son is incest ( 

there seems diificulty in carrying it farther. It is essential to 

guilt that the accused knew of the relationship. The crime is 

capital.' The attempt to commit it is punishable arbitrarily.^ 

Justices of course cannot try for this crime, but they seem 

competent to precognosce for it (see Arrest ^ 4<^*) 

INJURIES, REAL. 

IjKnDfElt Jhe term Real Injuriesi are tottiprehended those 
offences against the person which are not comprehended under 
separate heads. 

Some real injuries are subject to a precise and severe punisb« 
ment by special statutes. A child above 16 years of age beat- 
ing ov cursing his father or mother, by bloody is punishable 
capitally; under 16, but p^ pupillarityj arbitrar&y.^ The 
assaulcifig of clergymen wds (by acts passed during great ani- 
mosity between the Presbyterians and Episcopals) made severe- 
ly punishable j if with intent to kill, capitally ; otherwise, 
with escheat of moveables.^ Assaulting any person in the 
King's presence, or in his chamber, &c. or in his palace, is an 

I Hume, u 441—8. > Ibid. 448. 

a 1661. c. 20.— Hume, i. 318-329. ♦ 1587, c* 27«f^163S, 4. 1^ 

1670, c. 4. 
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ugravated offence, but not capital* Invading any of the 
f ing^s officers, or any member of the session, or secret cottncily 
on account of service done to the King, is 'capital.* 

At cbmmon law, all assaults, or real injuries to the petsofl are 
punishable arbitrarily. Assault with intent to kill is punish* 
able with the highest arbitrary pains, if the person have been 
wounded ; otherwise, more leniently. Assault with intent to 
iravish, to rob, or to e^ton a deed, is also highly punishable. 
Mutilation or maiming has the highest arbitrary ponishmenti. 
The Court of Justiciary Usually remit the lowest degree of 
assault to an inferior judge.^ 

Provocation by words may alleviate^ but will not exculpatt» 
Provocation by real injuries to the person may often exculpate i 
but the party invaded must keep within the bounds of allow- 
able resentment, and no considerable interval must have 
elapsed.4 

Prosecution by the person injured is excluded by his re-^ 
nussion ; and both by him and by the public prosecutor by 
the lapse of a sufficiently long period of timej which, how^ 
ever^ is not precisely fized.^ 

The lowest class of real injuries or assaults may be tried be- 
fl>re justices. The higher classes cannot; but justices ma^ 
arrest and precognosce for them. (See Arresti 4*c0 

For assaulting judges, see Courts. 

See Crimes in General-^Baitefy.-^Breach qftAe Peaea 

INTEREST. 

iNTibRisT (questions with regard to which may occur be^ 
fore justices in the exercise of their civil jurisdiction) is the 
profit due by the debtor of a sdm of money to the creditor, for 
the use had ofit.^' 

It is frequently due by ag^eemtent^ express or taeit^ It is^ 
in many cases due by law^ independently of special agree^ 
ment. It is due on bills of exchange^ inland or foreign,? and 
on promissory-notes." It is due on a sum belonging to another^,' 
received by any person, which formerly carried interestp It is 
due on a sum paid for another person by hb desire.'^ It ia 
frequently allowed not only to merchants^ but to others, as , si 
recompence for the want of their money, though no back* 

* Harne. I S21.> ^ 1600, c. 4^Ui]md, Ibid. 

' Hume, i. 322^6. « Ibid. 326—330. s itnd. 380—1; 

^ Erskine, Ui. 3, 75. 7 Igai, c. 20.— 1696, c. 36. 

* 12 Geo. III. c. 72, ^et. 36, made perpettt^ bj 23 GcQ. HI. cb 19, ntU A A 

* Brtkihc,^ S5 fa, f IWd. 801. 



wardness appear in the debtor/ It becomes due on any samy 
even bygone interest, by horning being used for it, and the 
debtor being properly denounced rebel upon that horning at 
the head burgh of the jurisdiction of his residence.* It is due 
on cess.' - In short, by common understanding, and ordinary 
practice, it is now a general rule, with a few eau:eptions, that 
ibterest is due on money advanced, on money withheld, aud, 
in general, on money in any way due to another.^ It is not^ 
however^ usually due on a loan of money, unless specially sti-i 
pulated, or unless repayment have been demanded and delayed. 
Interest begins to run from the day fixed for that purpose^ 
where there is such ; if not, from the stipulated day of pay- 
ment; where the time of payment is optional, as in bills 
payable at sight, from presentment; to mandataries, from the 
advance ; on the price of property purchased, from the accru- 
ing of benefit from the purchase; on an open account to a 
merchant, &c< from the date of accustomed credit,5^ generally 
after a year from the date of the last article,^ on cess, when six 
months due^ ; on bills, fr6m their date in case of non-accept- 
ance ; and from their falling due, in case of acceptance and non* 
payments ; on promissory-notes as on bills.» 
^ It is not usually admissible upon interest. It cannot exceed 
five per cent. See Usury — Pkdgef sect. By statute. 

JUSTICES OF THE PEACE. 

I. History and appointment. 

Justices of the Peace are persons appointed by royal com- 
mission to keep the peace within certain limits, and for the 
execution of matters entrusted to them by the commission and 
by particular statutes. ' 

They were introduced into Scotland about two centuries 
ago,K> in consequence of its turbulent state. They have had 
their office greatly improved by various enactments since that 
time. A number of general regulations for them were made 
by Parliament in 1617, which were re-enacted in nearly the 
same terms, with some additions, in 1661 ; and these two acts" 
are still considered as the genersA code with regard to the du- 
ties jof the office in Scotland. Under these acts, however, the 

* " - 

» Erskine, ii. 3. 80. * Ibid. 77 ; ii. 6,66. 

3 1686, c. 2. 4 See BeU's Com. 3d edit. ii. 390.--«Crawford apd Stark< 

against Bertram and others, 15th May 1812. 
S Bell, ii. 391-2. ' <$ Ersk. iii. 3, 8a 

» 1686,0.2. » 1681, c. 20.— 1696,0,30. 

» 12 Geo. III. c. 72, sect. 36, made perpetual by 23 Geo. III.C. 18, sect. BSr 
^ 1587, c. 82,-1609, c. 7, " 1617, Ct e.^l661y c. 38. 
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powers of the justices were cramped by some unnecessary or 
hurtful restrictions. But, upon the union with England, all 
those restrictions were removed ; and justices of the peace 
in this country were vested with the same powers for the pre« 
serration of the peace as those in England.' 
. Certain dignified persons, among others the Privy Concillors, 
the Judges of the three supreme Courts of Session, Justiciaryt 
and Exchequer, the Lord Advocate, and the Solicitor General 
of Scotland for the time, are appointed justices of peace in the 
commission for each county. The other persons named in the 
commission are persons more immediately connected with the 
<:ounty. 

No particular qualification in rank, money, or property, is - 
•necessary in this country, to entitle persons to act as justices 
of the peace/ though certain restrictions in these respects are, 
with propriety, observed in different counties* 

Before entering upon their ofiice, justices must swear (in 
the terms mentioned afterwards) that they shall perform their 
duty faithfully and impartially. They must also take the oaths 
required to be taken by all persons in public trust.^ (See 
Oaihs.) 

- II. Nature of the office. 
The powers and duties of justices can be fully known 
only by considering in detail the various articles falling un- 
der their cognizance. But it seems proper to make general 
mention of them here. The most important particulars are 
contained in the royal commission and the oath of office. 
These shall therefore be here given, with a few remarks on 
the particulars contained in them. A few particulars not coo* 
tained in these shall then be mentioned. 

1. Commission and Oath^ with Remarks. 
(1) Commission of the Peace. — " George IV. by the grace 
<' of God of the united kingdom of Great Britain and Irelandy 
*« King, Defender of the Faith, To [Here the justice3 

*« are named.] Greeting. 

[First assignment.] — « Know ye, that we have assigned 
<< you, jointly and severally, and every one of you, our jus^icesy 
<* to keep our peace in our county of M ; and to keep and 
<< cause to be kept, all the ordinances and statutes for the good 
<< of our peace, and for the preservation of the same, and for 
*< the quiet rule and government of our people, made in all 
* ■ ■ — — — — » 

' 6 Aone, c 6, and Commission. f Hutch^soni u 42« 
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^< and siagular their articles in our said county (as well withb 
f^ liberties as without), according to the force, fonn, and effect 
<< of the sane ; and to chastise and punish all persons that 
fi offend against the form of those ordinances or statutes, or 

any one of them, in the aforesaid county, as it ought to be 

done, according to the form of those ordinances and statutes ; 
** and to cause to come before you, or any one of you, all those 
*^ who, to any one or more of oyr people, concerning their 
f^ bodies or the firing of their houses, have used threats, to find 
*' sufficient security for the peace, or their good behaviour 
f * towards us and our people j and if they shall refuse to find 
^< such security, t^en them in our prisons, until they shall find 
f^ such security, to cause to be safely kept/' 

This first assignment authorizes any one justice to take the 
proper fteps for preventing breaches of the peace, and for 
^retting any pers#n guilty of a breach of the peace brought to 
trial. One justice out of court may, by a warrant directed to 
a constable or other proper person, order suspected houses 
to be searched, or suspected persons to be apprehended, and 
brought before him to be examined, or bound to the peace. 
He can also precognosce witnesses in a criminal case, and 
commit the accused to jail for farther examination, dt* for 
trial. (See Arrest^ SfC'^Commitment for Trial. — Search 
ffarrant.-^Suretj/ of the Peace. Surety for the Good Behu" 
mour.J 

^ In certain cases, poticed in their places, the powers of a 
single justice are more extensive. 

^Justices are authorized to act <^ as well within liberties as 
^^ without/' And in Scotland county justices are in the use of 
•acting in and for any city comprehended within their county. 
TI^us the justices of Mid-Lothian act even in and for the 
city of Edinburgh^ and hold their quarter sessions there *, for 
though it has a separate establishment of sheriffs and justices 
of peace, it does not strictly form a county of itself ^ it has not 
a privative jurisdiction. 

[Second assignment.]— << We have also assigned you, and 
«« every two or more of you, of whom any of "you the afore- 
^* said, [here the justices before named s^e again mentioned,] 
f ^ we will shall be one, our justices, to inquire th^ truth more 
<< fuUy, according to tlie law and custom of the land, of all, 
*< and all manner of felonies or capital crimes, poisonings, en- 
-** chantments, sorceries, arts magic, trespasses, forestallings, 
« regratings, ingrossings, and extortions whatsoever ; and of 
f < all and singular other crimes and offences, of which the 
'^justices of .our peace may or ought lawfully to inquire, 
'^ by whoiQsoever; and after what manner soever, in tho sari^ 
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M CMmtf dmM cir perpetrated, or which shall haopen to be 
<< there done or attempted ; and also of all those who, in the' 
«< aforesaid county, in companies, against our peace, in dis« 
^ turbance of our people, with armed force, have gone or 
^ rode, or hereafter shall presume to go or ride ; and also of 
<« all those who have there lain rn wait, or hereafter shall pre^ 
(( sume to lie in wait, to maim^or out, or kill our people; and 
tt also of all victuallers, and all and singular other persons who, 
i< in the abuse of weights or measures, or in selling victuals 
(< against the form of the ordinances and statutes, of any one 
<< of them therefor made, for the common benefit of our 
« people, have offended, or attempted, or hereafter shall pre* 
«< sume to offend or attempt ; and also of all sheriffs, bailiffs, 
« Stewarts, constables, keepers of gaols, and other officers, 
« who, in the execution of their offices, about the premises, or 
« any of them, have unduly behaved themselves, or hereafter 
<( shaQ presume to behave themselves unduly, <Hr have been 
<< or shall happen hereafter to be careless,^ remiss, or negli* 
<< gent in our aforesaid county ; and of all and singular arti- 
st cles and circumstances, and all other things whatsoever that 
« concern the premises, or any of them, by whomsoever, and 
<< after what manner soever, in our aforesaid county done or per- 
<t petrated, or which hereafter shall there happen to be done 
^ or attemptM, in what manner soever; and to inspect all in- 
<^ dictments or libeb whatsoever, so before you or any of you, 
<< taken, or to be taken, or before others late our justices of the 
« peace in the aforesaid county made or taken, and not yet de* 
« termined ; and to make and continue processes thereupon, 
<« against all and singular the persons so indicted or accused, 
« or who before you hereafter shall happen to be indicted t>r 
it accused, until they can be taken, surrender themselves, or be 
i< outlawed, or declared rebels ; and to hear and determine alt 
f < and singular the felonies, capital crimes, poisonings, enchant- 
f' naents, sorceries, arts magic, trespasses, forestallings, regrat- 
^ ipgs, ingrossings, extortions, unlawful assemblies, indict- 
<< ments aforesaid, an^all and singular other the prembes, 
<< according to the laws and statutes of the kingdom, as in the 
<' like cases it has been accustomed or ought to be dpne ; and 
<< the same offenders;^ and every of them, for their offences, by 
«( fines, rajQsoms, amerciaments, forfeitures, and other means^ 
M as according to the law and custom of the land, or form of 
<< the ordinances or statutes aforesaid, it has been accustonied 
<f or ought to be done, to chastise and punish ; provided aA« 
^* ways, that if a case of difficulty, upon the determination of 
^ any of the pi^mises before you, or any two or more of you, 
<f shall happen to arise, then let judgment in no wa^ys be givea 



184 JUSTICES OF XHB PBACSli 

<( thereon before yoo, or any two or more of yoii,' unless iit 
« the presence of one of our justices, or of one of our justices 
•< appointed to hold courts of circuit in the aforesaid county.** 

This second assignment coniprehends those matters of which 
two or more justices may take cognizance for trial. It appears 
to give to the justices power to judge of the highest crimes* 
And, in England, they do judge in important cases, with regu- 
lar juries ; which is necessary, as the sheriffs there have not 
now (though they at one time had') the extensive judicial powers 
held by the Scots sheriffs. But, in Scotland, the power of 
the sessions of the peace is, from the circumstance of theip 
never using juries, limited, in judging, to petty delinquencies. • 
They seem, however, competent to judge in all petty crimes 
tending to the disturbance of public tranquillity (except defa-^ 
mation not accompanied by a threatening of a breach of the 
peace*), where the libel concludes only for fine or imprison- 
ment, or perhaps banishment from the county (see Punish'^ 
ment) \ particularly breaches of the peace and petty acts of 
theft or pickery. The precise limit of their criminal jurisdic- 
tion is very liable to controversy* ; but it is better that they 
should keep within their commission, than that they should- 
exceed it ; particularly, .as the other criminal establishments 
in this country are so perfect and so eiHcacious. In a recent 
case, where justices had inflicted a high fine for wilful impo» 
sition, fraud, and cheating, and had declared the accused in- 
famous, the Court of Justiciary did not seem to doubt ^hat, 
from usage, justices could competently judge in charges of 
such magnitude ; but they expressed very strong opinions, 
that cases which are truly infamous should be tried (whatever 
the conclusions of the libel may be) only by a court which 
proceeds with a jury ; so that the infamia juris^ if due, may 
be imposed \ and they were of opinion thaty when a procura^ 
tor-fiscal has doubt as to a charge being of that nature which 
h is proper for his court to try, he ought to transmit the pre- 
cognition to the agent for the Crown at Edinburgh, for in^ 
structions.^ In a still more recent case, in which the owner 
of a horse, which was killed by his servant cruelly thrusting a 
stick down its throaty had brought a prosecution for punish- 
ment and damages before the justices of Roxburgh, with con- 
course of their fiscal (the counsel for the Crown having declin- 

I 

' Bacon's Abridgement, SherilT. 

a Sharp agaii^at Maxwell, 11th July 1711; Diet. H. 508: Forbes.— BeU 
igainst Dundas, 4th February 1753. ^ Hume, ii. 67. 

4 Advocation, Watson and Ramsay against Meek, 27ih January 1S13, iq 
Justiciary Court. 
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id to prosecute before the Court of Justiciary, and the fiscal 
of the Sheriffocourt having declined to insist in a prosecution 
before the Sheriff), and in which a bill of advocation was pre- 
sented, chiefly on the incompetency of the justices, the Court 
of Justiciary ** find that, although offences of the nature spec!-' 
<< fied in the original complaint may competently be tried bjr 
^^ the justices of peace, yet that it is not expedient to proceed 
<< before that court in the present case } and therefore remit t» 
*< the justices of peace, with this instruction, that they dismiss 
« the complaint ; but without prejudice to the prosecutor to 
<< prosecute the defender de novo before the Sheriff*, or other«- 
f< wise, as it should seem had been recommended to him by 
<i the Crown agents."' Justices can take co^izance of the 
more atrocious crimes, only to the effect of preparing them for 
a higher tribunal, by securing the delinquent, and collecting 
the necessary evidence. See Arrest^ &c. 

Justices cannot act judicially, to judge and determine any 
case^ out of sessions \ unless it be specially otherwise provided 
by statute in any particular case. And in sessions two must 
be present. (See Sessions.) It is unnecessary to notice the 
distinction of certain of their number being of the quorum^ as 
that was never observed in this country. 

They are directed, in cases of difficulty, to decide only in 
{Mresence of << one of our justices, or of one of our justices ap« 
*^ pointed to hold courts of circuit in the aforesaid county i*^ 
/which, when applied to the law of Scotland, must be understoocf 
of a Lord of Justiciary ; but there have been few instances of 
Scottish justices exercising such extensive jurisdiction.* 

(Charge to the justices.) — *< And therefore we command 
<< you, and every of you, that to keeping the peace, ordinances 
<< statutes, and all and singular other the premises, you dilL 
<< gently apply yourselves ; and that at certain days and places 
.<< which youy or any such two or more of you, (as is aforesaid) 
^< shall appoint for these purposes, into the premises you make 
f ( inquiries, and all and singular the premises hear and deter- 
^*mine, and perform . and fulfil them in the aforesaid form 
^< doing therein what to justice appertains, according to the law 
<< and custom of the land : saving to us the amerciaments and 
<^ other things to us therefrom beiouging." 

(Charge to the Sheriff)—" And we command, by the tenor 
^< of these presents, our sheriff' of M, that, at certain days and 
f ' places, which you, or any such two, or more of you, (as is 
^* aforesaid) shall make known to him, he cause to come before 



» Advocation, Fisher agamst Robettsoq and Smith, l^A Janoiry ISlfii 
» Ersk. i. 4, 1 8. ' - 
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^ jmXf or such two or more of you, (as aforesaid) so mafir and 
^ Mich good and lawfitt men of his baiKwick (as well wiihin 
^ fiberties as without), by whom the truth of the matter in the 
^ prembes shall be the better known and deteirmined.*' 

This does not apply in Scotland, juries not being used by 
the sessions of the peace here. 

(Rolls of the peace.)—:" We also command the keepers of 
'^ the rolls ctf our peace, in our county aforesaid^ to bring be«f 
«< fere you, at the days and place^l' aforesaid, the writs, pre- 
^ cepts, processes, and indictments aforesaid, that they may be 
^ inspected, and by a due course determined, as is aforesaid. 

^ In witness whereof,, we have caused these our letters to 
^ be made pat^fit.^ . Witness ourself, at Westminster,** .&c. 

(2,) Oaih of offjce>^—^^ Ye s'hall swear that, as justice of the 
« peace in the county of M, in all articles in the King's com-^ 
«< mission to you directed, you shall do equal right to the poor 
^ and to the rich, after your cunning, wtt, and power, and 
^ after the kws and custonis of this realm, and statutes theie^ 
^ of, made : And ye shall not be jof counsel with any person ia 
M any quarrel hanging before you : And that ye hold your 
i(ses»ons after the form of the statutes thereof made:. And 
*^ the issues, fines, and amerciaments, which shall happen to 
^ be made, and aU forfeitures which shall fall before you, ye 
«< shall truly cause to be entered, without any concealment or 
«« embezzling, and truly send them to the -King's Exchequer: 
/^( Ye shall not let for gift, or other cause, but well and truty 
*y ye shall do your office of justice of the peace in that behalf: 
t< And that you take nothing, for your office of justice of the 
«( peace to be done, but of the Kmg, and fees accustomed, and' 
«^ costs limited by statute : And ye shall not direct, nor cause 
.«^ to be directed, ^ny warrant by you to be oaade, to the par- 
^ ties* but ye shall direct them to the bailiffs of the said coun* 
M ty, or other the King's officers or ministiers, or other indif- 
^^ ferent persons, %o do execution thereoip. So help you God.** 

This oath (which is annexed to. the commission) is now aU 
vays taken by justices of the peace in Scotlandj^ instead of the 
frafii contained in the general Scots ac|s. 

2. Particulars not in Commission or Oaih. 
The general jurisdiction of justices, independently of parti« 
colar enactments, reflates only to the preservation of the peace. 
Thus, they cannot ordain a minister and kirk session to pro- 
claim banns of marriage' ^ and they cannot judge in a complaint 

' Hairpieve and Dooaldson against Minister and Kirk Seaaion of Lm|oa 
«Bd £ct^ford} 13lb July 1749, in Kilk. Jutisdictioa of justices, fiio. 6* ' 
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for shooting pigeons^ foonded on the acts 1567', c. 16» and 
1597, c. 270V; ^hese acts having passed before their appoint- 
ment, and not hating been specially committed to them after* 
warda. (See Pigeqng,) 

They have the execution of Tarious penal statutes committed 
to them, particularly regardbg rural economy, e, g. Ftaniing 
' and Endosingf %c* ' ' . 

They judge in a numerous and important class of questions 
with regard to the revenue; not only excise and customs, 
which are permanently placed under their jurisdiction, to a 
certam extent, but other branches of the revenue, of a asofo 
temporary and changeable nature, which ar^ frequently placed 
tinder their jurisdiction, to a certain extent, by the acts fitmi 
time to time passed witfi regard to those branches. 

They have various important ministerial duties committed 
to them ; e. g^ Highways^ Spe^ 

With regard to their civil jurisdiction, the small debt act 
Q^ns to them a wide field ; which has made it necessary to 
insert several articles in this sumpoary, for which there would 
not otherwise have be^n occasion. Independently of the small 
* debt act, they judge in the aliment of natural cluldren, from 
the connexion which the subject has with the public peace % 
and in servants wages, by usage, resting partly upon statute; 
but, it appears, in no other merely civil action. Special sta- 
tutes have conferred upon them jurisdicticm with regard to the 
expence of march fences, and the straighting of marches ; and 
also perhaps with regard to Uie damage done by cattle not 
. duly herded, and which have been poinded ; on account of the 
connexion which these matters have with the police of the 
country. (See Planting and Enclosing.) It has been doubted 
how far (not having civil jurisdiction) they are competent to 
sustain a claim of damages from an offence, f • g. an assauft^ 
for which they may punbh, claimed by the private party in 
the same libel in which the fiscal or party prosecutes for piiP* 
-nishment of the offence (for in no other situation can they en- 
tertain the civil claim of damages, except under the small debt 
act). Mr Hume mentions, that the Court of Justiciary have 
more than once sustained themselves as competent to judge in 
such claims, even where, by a pardon or otherwise, pleaded 
during the prosecution, the instance for ponbhment had fallen.' 
vAsid Mr Hutches6n*s statement implies that, according to his 
information^ this course is common before the sessions of the 



.f.^ 



^ Murray agtioft TumbuU, 19th Jaooary 1797. 
f 1617, c. a.^Jl^ei, c. 80. ? Kivpc, il 9Sr 
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peace.' At the same time it Is understood that, in many coon* 
ties, there is considerable hesitation in following it. 

From the special limited nature of the jurisdiction of justices^ 
tbey seem not to fall under the description of Judges Ordinartf. 
That description belongs to those judges only, whether supreme 
«r inferior, who have a fixed and determinate jurisdiction in all 
actions of the same general nature.' It is commonly applied 
to sheriffs and Stewarts, and to magistrates of burghs.^ See 
Preface* 

Justices (though, by a general rule, they cannot act in their 
0wn causes) may act in all questions about the poor, vagrants^ 
highways, or other laws concerning parochial rates, though 
liable in the burdens imposed for those objects, in the parish 
0r place affected by their acts.^ But they cannot act in the 
.^determination of any appeal to the quarter sessions for the 
€Ottnty, from any thing relating to the parish or place where 
ihey are so charged.^ In certain cases (as noticed under those 
cases), certain persons are disqualified from acting as justices, 
{See Excise — Colliers — Soldiers^ &c.) 

Justices cannot (unless authorized by special statute) exer* 
ose their authority in any act of coercive power, or content 
tioos jurisdiction, when out of their county. They cannot, 
when out of their county, bring any person before them; nor 
imprison a person for not finding surety of the peace; nor grant 
warrant for committing a person suspected of a crime. But 
tbey may do ministerial acts, such as receive the statement of 
a party robbed, and exercise voluntary jurisdiction, any where* 
Voluntary jurisdiction is that which is exercised in matters 
which admit of no opposition ; as taking affidavits in general^ 
taking the judicial rati^cation of married women, &c. Con- 
tentious jurisdiction is that which is exercised in matters of ant 
opposite description.^ Justices within their county have no 
power beyond it. Other judges are in the same situation as 
to their powers beyond their jurisdiction. 

Justices may be indemnified for debursements properly 
inade for the public, by applying to the sheriff, who will pre« 
sent it in Exchequer ; or, in certain unaller matters, by claim* 
ing from the rogue*money of the county. (See Kogue»money,) 

Justices and other judges may be prosecuted criminally be- 
fore the Court of Justiciary, or for civil reparation before the 
Court of Session. But great indulgence is shewn to them. 



> Hotchesoa, i. 282.' * Erskine, i. 2. 15. 

3 See Stair, ii. 3, 62.— iii. 5, 29. 

4 \^ Geo. II. c. 18, sect. 1. f Sect, 3. ' « Erskine, i. 2, 4, 
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fjarticolarly to justices, when acting bona fide for the public 
good. By one statute, a special protection is conferred, that 
in actions against any justice in Great Britain or Ireland, fof 
any summary conviction Under any act of Parliament, or for 
any thing done by him towards carrying such conviction inta 
effect, if the conviction shall be quashed, the plaintiff (besides 
any penalty levied) shall recover only 2d. without costs, unless 
malice and want of probable cause be expressly alleged' ; and 
that the penalty, damages, or costs shall not be recovered, if 
the plaintiff* be proved guilty of the offence, and the punish* 
ment undergone did not exceed that assigned by law/ In cer« 
tain cases, however, particularly under the Liberation Act^ jus* 
tices and other judges incur penalties for error, however good 
their intentions. {See Commitment Jbr Trial.^-^BaiL^'Libe-' 
ration. — Wrongous Imprisonment. — Mediiatio Fitgce fVar^ 
rant.) 

See Sessions. — Districts. — Declinature. — Courts.^-^Oaths. 

LAND-TAX. 

Ths concern which justices of the peace have with the cess 
or land-tax is extremely small. It will not be necessary to ga 
minutely into that part even of the subject which concerns 
them, as they will be unwilling to proceed without having the 
acts before them (which they can at all times easily obtain, co« 
pies being furnished by government to those called of&cially to 
act under them) ; particularly as frequent alterations are made. 
The leading enactment is the act 42 Geo. III. c. 116. 

Land-tax on lands settled for the benefit of any parish or 
place, may be redeemed out of the poor or church-rates ; if 
with the approbation of two justices of peace of the county or 
place, certified in writing to the commissioners for the land-tax. 



' 43 Geo, III. e. 141, sect. 1. Found to e&tend to Scotland ; Gibsons aoaJnat 
Murdech and Eaton, 18th June 1817. 

^ Sect. 9.— iVo//. By the reversal of Duke of Douglas against Lockbart, ISth 
December 1753, the act 24th Geo. IL c 44, conferring certain privileges on 
justices and constables, has been found not to extend to Scotland. The acts 
7 Ja. I. c 5 ; %\ Ja. L c. 12 ; and 42 Geo. III. c. 85, sect. 6, which proTidd 
that prosecution against justices, mayors, baiiilTs, constables, and others, 
having authority to commit to safe custody, can only be brought in the county 
where the fact was committed ; or (if the fact was committed in the colonies) 
in Westminster, or the county of the defender's residence ^ and that if the 
defender prevail, he is to have double costs ; seem hardly to apply to Scot* 
land. In certain special cases, however, justices and others have privileges 
conferred upon them by particular acts of Parliameut,as to the time for bring- 
ing prosecutions against them, and other respects, <* gm the IrbcratiDU aa, soovc 
branches of the rcvcuoe, bread, &c. 
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Apon notice ghren during. diviiie service, on two Sundays, itk. 
the church or chapel of the parish or place, or, if there be' 
not such, in the church or chapel of tome adjoining parish, o€ 
an intention to make the appUcation« and of the time and 
idace of applying for the approbation of the justices.' Such 
land-tax may t>e redeemed by trust-property, for the benefit 
of any such place, and the lands are to be charged with an an- 
nuity, equal to the trust property so applied, with the like con- 
sent of justices.* 

Penalties not exceeding L.50 (other than to the party ag- 
grieved) may be recovered before two justices of the peace, bf 
distress and sale i and failing distress, the punishment to be six 
months imprisonment, unless the penalty be sooner paid. Af& 
appeal is competent from their decision to the next quarter 
Melons, on giving security for the penalty and costs ; or, if 
the next Quarter sessions be within six days, to the next sub- 
sequent quarter sessions. If the judgment of the justices be 
affirmed, the quarter sessions are to award the costs occasioned 
byjthe appeal.' Witnesses refusing to appear, or give evidence, 
forfeit 40s.^ After six months, penalties, other than to the 
party aggrieved, can be pursued for only in name of the Lord 
Advocate in Exchequers 

LAWBdRROtV^S. 

. LawBORROws (from borgh or bomm^ a cautioner) is cautidn 
against injury, which, in certain circumstances, one personr 
obtains from another, by order of a judge. The form of pro- 
cedure usual before justices is to be stated here r it is some-' 
what different in other courts, particularly in the supremo^ 
courts* 

Obtaining caution. — The person fearing any of the sorts oi^ 
wrong, to be immediately noticed, applies to a justice, and 
upon swearing to his dread of any such wrong, or bringing 
evidence of cause of fear, gets the person^ from whom th» 
wrong is apprehended, ordered to find caution ; and if he do not 
find ir within a short time (commonly three days), gets him: 
cominitted to prison tUI he find it. No citation of the person 
complained on is necessary. The applicant's swearing to hisr 
dresui of harm is sufi!icient, without condescending upon facts, 
ot shewing that he has sufficient cause' of fear*' j but it seems 
proper that the judge ask such questions as may ascertain that 

< 42 Gto. ni. c l\6, sett. 46. ' Sect. if. 

9Scct. Id0« <Sect. 19U I8ect<«19t» 

< 8clla» a^inst Andersoo, 34 July l?78^«-*Hai»e, i. 3$3, 



Ite application is not maltciaos,' or the occasion altogctker 
trivial. , The caution to be found is ^ that the comj^inersi 
« their wive8»bairnes,tenantS9 and servants, shall be harmlese^ 
<« and skaithless in their bodies, lands, tacks, possessions^ gMds^ 
*< and gear, and on no ways be molelted or tr«Hibled thereia 
«< by the persons complained on^ nor others of their causing^ 
<< sending, hounding out^ receipting, command, acsistaiicey 
*< and ratihabition, whom they may stop or let, directly or 
^< indirectly, otherways than by order of law and justice/'^ The 
applicant must swear to his dread of one or other of the kinds 
of injury here provided agsiinst:3 The amount of the peaidtf 
for which caution must be found is fixed by aa oU statute 
at L.2000 Scots for an earl ; L.1000 for a great baron 9 lOOd 
merks for a freeholder ; £00 merks for a f euar ; 800 merks for 
an unlanded gentleman ; and 100 merks for a yeoman^ These 
sums, however, being often inadequate, from the great fall of 
money, judges are in the practice of exceeding them, when th« 
4seems proper, particularly if specially desired by thecomplainer^ 
The penalty is sonietiines abated, where that seems pniper, 
from the circumstances of the party,a or otherwise. 

Lawborrows are refused to the wife against the hnsbandy 
unless she bring evidence of cause of fearj They are alse 
refused to the husband against the wife, unless he bring similar 
evidence ; but^if he bring such evidence, they will be granted* 
In such cases, the opposite party ought to be previously served 
with the application.* It appears that, in such cases between 
husband and wife, a convenient course may usually be to ap^ 
point the application to be served, and answers to be given ia 
within twenty four or forty-eight hours after service^ under 
certification that otherwise a proof will be allowed: th«t 
if no answers be given in, an early diet shouU be appointed for 
taking the proof and the applicant's oath, and that this appoint^ 
ment should be intimated to the opposite party, in ord^ that 
he may attend if he think propers that a similar course may 
be followed where answers have been lodged but are not sufii* 
cient to exclude the application : and that, upon considering the 
* proof, the justice should grant or refuse fine application accord* 
ing to the weight of the evidence. ^ 

* Smith against Baird and others, 26th Jauuary l799.-^Bank. i. 10. 167. 
^ 1681, c. 117. ^ Sutr, iv. 48. 15. 4 U93,c. 17CL 

s Suir^ w, 48. 2. — £r»kine, iv. 1. 16, and pretent practice. 
« Stair, iv. 48. 2. 

7 A against B, 10th June 1749, Ekhies, Husband and Wife, No. 3;.^Bank« 
ton, i. 10. 175. 
' Peter Thomson, 7th March 1815.-— Banktpn^ stfrtu 
' A agaioH B| /i)^r«*^»Th9qifO:D^ nfrt 
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Omiritoention. — When the person or4ered to find cautktt 
molests the complainer, he, whether he have foand caation 
or not, and his cautioner if he have found it, may be 
called in an action of contravention of lawborrows at the 
instance of the complainer, with concourse of the fiscal, in 
order, upon proof of the injury, to have the penalty declared 
to be forfeited, and to have it levied. This seems competent 
before the justices, where one of their number has ordered the 
caution.^ 

The concurrence of the fiscal b necessary ; but he cannot 
insbt without the private party.^ The fiscal, however, may by 
himself pursue for punishment at common law, if the act of 
contravemion was a breach of the public peace.3 No fine in a 
suit at the instance of the fiscal alone for the crime, will free 
the offender from the process of contravention.4 The com- 
plainer only can pursue contravention for damage done to his 
wife, children, servants, or tenants (not those persons them- 
selves, unless they have also applied for caution) ; and the 
contravention extends only to injury to those persons which 
directly afifects him, as acts against lands, &c. which they hold 
from him, or damage to their persons, which disables or dis- 
courages them in their duty to him ; but atrocious injuries 
against wife or children, though not directly affecting hun, 
infer contravention at bis instance, s 

The contravention is either against person or against pro* 
perty. As to person, violence or real injury seems necessary ; 
mere reproachful words do not seem sd. As to property, vex<>' 
atious deeds without violence, as frequent pasturing upon the 
complainer's uncohtroverted ground seem sufiicient«<' The act 
of contravention must have been done wittingly and wilfullyj 

The amount of the penalty incurred upon contravention has 
been already noticed. Half of it goes to the complainer, half 
to the publk.8 Sometimes, as when the act of contravemion 
is slight, the penalty is reduced below the sum appointed by 
the act, and, in favourable cases, it is sometimes restricted to 
the actual damage.^ 
• T£e process of contravention is elided or barred by circum* 

» Marshall against Blair, 12th March 1622, Duric— Bankton, i. 10. 177.-* 
Analogy of Suicty of the Peace,— Practice. 

» Stair, i. 9. 30.— Bankton, i. lO. 172—3. 

3 Stair, iv. 48. 9.— -Bankton, 1. 10. 176. 4 Bankton, i. 10. 176. 

5 Stair, iv. 48. lOv— Bankton, i. 10. 160, 163, 164. 

Dictionary, Lawborrows.^Stair9 i. 9. 30 ; iv. 48. 7, 13*— Banktoi), i* 10^ 
160. 

7 Stair, IT. 48. 7. » 1581, c. 1 17. 

9 Brskine, iv. 1. 16.-.-Dictionary, Lawbbrrowsv— 'Stair, i. 9. 30. 
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m 

stances inferring forgiveness, or passing from the oflTence'j 
faiit the injuiy done, if a breach of the peace, may still be pro^ 
secuted criminally by the fiscal. 

See Surety of the Peace, — Sunlyforihe Qood Behaviour.'^*' 
Threats* 

lEWER OF CREDIT; 

A LETTfeR oi^ CREDIT (qUestidils upon which may occui* ' 
before justites under thie srtiall debt act) pdrtakes of the nature 
of cautionry and of mandate. It is a letter by one person, 
authorizing an advance of money or godds to another, so as td' 
subject the writer as catitionef for the advance. It is com- 
monly addressed to a particular fijrnisher, sometimes general. 
Practice has varied as to the expressions which shall distinguish 
the letter from a mere letter of recommendation, so as to sob^i 
ject the writer, and has become more loose within these tweiit j^ 
or thirty years. It seems, in general, that a person is subjected 
by giving a direct inandate for the advante j or by coifaihg 
tinder an obiigatioil of guarantee 5 or by VolUntairily recom- 
mending a person as a customer, as one who will pay punctu* 
ally, or who will give satisfaction, &c. The letter is usually 
specific as to the nature stnd exteAt of the advance to be made^ 
h seems to be in general necessary that the person making 
the advance should, within a reasonable time, advertise the 
writer of the letter that he has done so.« A letter of credit, 
addressed to a particular person, and authorizing him to trust 
the bearer^ cannot, without the granter's consent, be handed 
over to any other furnisher, so as to bind the grahtbns 

See Cautionrj/.^-^ManUatef^^Bill of Exchange. 

LEWDNESS, 

Theke kre did statutes containing severe feiiactnients aigainst 
fornication.^ And justices of the peace him specially Ordained 
to execute those acts, and to impose on e^ery nobleman guihy^ 
for the first ftult LAX)0 Scbts ; each baron L.900 j each other 
gentleman and burgess L,IOO; every other person L.IO; t6 
be doubled according to the relapses and degrees of the 
offence^ to be levied both oflT th& man and woman^ and to be 

* Stair, i: 9. SO^^anktoo, i. 10. 173, 1^4. 

* Rankine againi^t Murray and kluir, 15th Mkf 1812, and csicf and autho* 
Hties there cited. 

^ Philipi against Melville, Slat February 1809; 

« U9^p c. at, aod »ctt i^f p6rm^d by it.' I 
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dispoied of as the fines for swearing.^ << But it has not^ in vxf • 
<< hte instance, been thought necessary to curb thb vice of in* 
<< continence, by the public example of a criminad prosecutioo. 
<< It is not, however, to be doubted, that the keeping of an 
«< open and notorious house of lewdness, for the reception of 
<< loose and dissolute vbitors, is of itself such an ofience, 
<< against public decency and the quiet of the neighbourhood, 
<* as is punishable at common law (and of this there are daily 
« examples in the burgh courts) with imprisonment or wh^ 
*f ping, or with banbhment from the vicinity to which the 
^ scandal or disturbance has been given/^ (See Pisnishments.} 

AH open lewdness, grossly scandalous, such as was that of 
certain persons, who exposed. themselves naked to the people 
in a balcony in Covent Garden, with most abominable circum- 
stances, is an offence at common law in England.' The com« 
mon law of Scotland, which is more vigorous, must also reach 
any offence of that nature. It seems to authorize the punish- 
ment of prostitutes or their paramours, who are guilty of any 
gross public annoyance or indecency. It is the opinion of a 
professional magistrate of great experience, that although the 
modem practice of the law did authorize any proceedings 
against prostitutes, merely for being such, it would be cruel 
and impolitic to use them.4 

Adultery, which, by certain statutes, was punishable arbi- 
trarily in some cases, and capitally in others, has not for a long 
time been made the sutgect of criminal prosecution. 

LIBERATION ON ACT 1701, c. 6. 

As the accused, on being comnutted for trial, may not be 
entitled to baily or may not be able ta find it, the important 
jMtote 1701 » c. 6, commonly called the Liberation Act^ makes 
jprovision to enable him to hasten his trial, or to obtain libera- 
tion, by running his letters^ as it is c(Knmonly called. He 
must be a << prisoner^ in actual custody at the time ; and it 
must be << custody in order to trial/' not custody for further 
examination merely. 

L Fixing DiBT. 
The statute provides that, upon applicaticm of ^^ any pri- 
<< soner for custody in order to trial, whether for capital or 
<< bailable crimes, to any of the Lords of Justiciary, or other 

* 1661, c 38. 

* Hume, L 465. < Hawk. !. c. 6. sect. 4. 

* CQlqiilionn*6 Police of the Metropolis, chap. 19. 
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*«" judge Of judicatory competent for judging Ae crim^ or of^ 
•* fence for which he is imprisoned' ;" and upon his producing 
the double of the warrant of his commitment under the keepei^s 
hand^ such judge or judicatory shall, within ^4 hours (after re- 
ceiving the application, or knowing of its being presented), 
under the pains of wrongous imprisonment (mentioned after- 
wards) give out precepts to messengers to intimate to the Lord 
Advocate or procurator-fiscal, and the party appearing by the 
warrant to be concerned, if such there be, to fix a diet for the 
trial << within sixty days after the intimation," under certifica- 
tion that otherwise the prisoner shall be released ; and that if 
the diet be not fixed accordingly, the judge shall immediately 
release tBe prisoner, unless the prisoner desire delay .^ 

The proper time for applying, b as soon as the prisoner stands 
fully committed for trial, except in the case of treason, in whi<5h 
the prisoner is denied this privilege for 40 days after commit- 
ment.^ The application ought to be in writing, and the hour of 
lodging it with the clerk ought to be authenticated by him, and 
the hour at which the clerk lays it before the judge ought to 
be authenticated by the judge, or by the clerk under his eye.4 
Although, in the ordinary case, application for intimation may 
be made to any << judge competent'* for judging of the offence, 
the application must be made to the Court of Justiciary where 
the warrant of commitment proceeds from that Court on the 
application of the Lord Advocate.^ It b very doubtful whether 
that be necessary, where the warrant from that Court has been 
obtained by a private party .^ 

It is sufficient that the fixing of the diet be within 60 days 
by executing process ; it is not necessary that the diet of ap« 
pearance itself be within that time, but it must be within the 
period afterwards noticed, tor concluding trial, in continuation 
of the 60 days.' 

On the prosecutor failing to fix the diet, the pri^ner must 
make a written application to any of the << Lords of Justi* 
" ciary, .or judge competent respective^ who, upon his appli- 
cation and instructing the fact, must, within 24 hours, issue a 
precept or warrant to liberate him. 

The prisoner liberated on this ground, cannot be again com* 
mitted or tried for the same offence, (unless on new criminal 
letters before the Court of Justiciary') under the penalties of 

* Application to the sheriff of one county by a person committed for a nbUrj 
in oMoibert has been found inept. Hume, ii. 98* 

Application is seldom made to justices. 

» Home» ii, 97, /#y. 3 Ibid. 102. ^ Ibid. i Ibid* 

• Ibid. 1 Ibid, 10*-.6. • Ibid. 98, a seg. 

N 2 
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' wrongous imprisonment (mentioned afterwards), if thejmlge 
or j£iiIor knew of the former liberation. If the judge or 
jailor were excusetbly ignorant of it, they are not liable \ but 
upon production of the prifoner's former warrant of libera- 
tion, the jailor muiX forthwith set him at liberty. 

II. Concluding trtil. 

The statute then provides, that, if a diet of trial be fixed 
within 60 days after inlimsttion, the magistrates or keeper of 
the prison shall deliver the prisoner to a sufficient guard, to be 
provided by the judge or public prosecutor, that the prisoner 
may be sisted before the judge competent; and that his trial 
shall be brought to a conclusion within SO days, i^ before an 
inferior judge* ; and thatt if the process be not insisted in at 
. the day appointed, and brought to a conclusion in the time 
mentioned, the diet shall be deserted, and the prisoner shall 
be immediately liberated from his commitment for that crime. 
The SO days must begin to run from the expiration of the 60, 
80 that the prisoner shall not be confined above 90 days in all, 
though the diet be several days ^ter expiration of the 60 days ; 
' but if the diet fall within the 60 days, the prosecutor therebjr 
abridges his time, as he can only have SO days after the diet.* 
In computing the 30 days, deduction must be made of the 
delays granted at the desire and for the accommodation of the 
accused. It seems, however, that the prisoner's request for 
this delay ought to appear in some plain form on the record % 
for it will not be sufficient that he has simply moved some 
plea on which the court hesitate, and take farther time to be 
resolved, or order additional arguments or inquiry.^ 

If the prosecutor do not insist at the diet appointed, or do 
not conclude the trial within the limited time, the prisoner 
must apply for his liberation to the J^ords of Justiciary, or 
<* judge competent respectivi^^ who are directed to proceed in 
the same manner as where the prose(:utor has failed to fix a 
diet. A sheriff' may therefore liberate a prisoner whose trial 
has been going on before the supreme court ; but (it appears) 
under the provision that the letters of intimation have issued 
under the sheriflf's own precept; for it is thought that if inti- 
mation was made to the Lord Advocate under a precept from 
the Court of Justiciary, the proceedings ougUc to follow in the 
same course.^ 

If either of those objections be stated and established dur- 



> 40 days before the Court of Jtisticiary. 

« Hume, ti. lOi, iig. f ibid. 107. « Ibid. Ill, H^ 
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sag the proceedings of court, in trial of the case» the prisoner 

ought to be immediately liberated. 

A prisoner liberated on this ground is in the same situation 
as when liberated on the ground of no diet having been fixed. 

The magistrate refusings or unduly delaying to grant any of 
the orders required of him under the statute, and the gaoler or 
other person failing to pay due obedience to it, are liable to the 
party in the penalties of wrongous imprisonment. Theset ia 
the case of detention after the f^ixty or thirty days, arc declared 
to bcy for a nobieman L.lOO Scots (L.8. 6$. 8d. sterling); for 
a landed gentleman L.60. 1:3s. 4d. Scots (L.5. lis. Ij^^d. ster* 
ling)i for a burgess or other gentleman, L.33. 6s. Sdi, Scott 
(L.^. 1 5s. 6^^d. sterling); and for an inferior person, L.6, 
13s. 4d. Scots (lis. l^\d. sterling), for each day that he is 
wrongfully detained. In all other offences against the act, the 
reparation is struck at a gross sum^ viz. for a nobleman, L.6000 
Scots (L.500 sterling) \ for a lanced gentleman, L,40QQ Scots 
(L.SS3. 6s. 8d. sterling) *, for a burgess or other gentleman, 
L.2000 Scots (L.£66. 13s. 4d. sterling) ; and for any inferiop 
person, L.400 Scots (L.33« 6s. 8d. sterling). These penalties 
cannot be restricted. They are recoverable in the Court of 
Session. There is a farther penalty (which seems only appli« 
cable to illegal detention after the sixty or thirty days), that 
the person guilty shall lose his office, and be declared incapable 
of public trust ; but it is presumed this penalty would be in- 
flicted only in the case of gross and wilful wrong. 

None of the provisions of this act, of course, avail the pri« 
sooer, farther than relates to the particular crime in the war-i 
rant to which he refers in his application for intimation. 

For other provisions of the liberation act, see Commiimeni 
Jbr Trial — Bail. 

For liberation of debtors, see Imprisonmenl. 

LINT, STEEPING, 

As the steeping of Hpi in lochs or burns renders the water 
hurtful to the fish which are in it, and to the cattle which 
drink of it, and unprofitable for the use of man, and noisome 
to the neighbourhood, it is forbidden, under pain of 40s. Scots 
for each odence, and confiscation of the lint to the poor of the 
parish in which the loch or burn lies.^ The execution is ^n^ 
trusted to <« sheriffs and other magistrates, and their deputes," 
&c. and ^\ all our judges before whom our masters of the gaiue 



4^ 



• ; iCQc, c IS. 



198 UlfTy STSX>IH6. — LOAir. 

** or othen ihall pursae the contniTenen.''^ Some perMHi^ 
doubt how far justices are competent.^ 
; By a more recent act for regulating the linen namifactiire, 
no hemp or lint in Scotland can be steeped or watered fai any 
bog hole, peat moss, or turf pit ; and no lint or hemp can be 
steeped for two years successively in any standing pool, or in 
any hole or pit with standing water, unless such hole of pit te 
dag near the side of a running river or rivulet » from which it 
may be frequently supplied with fresh water ; on penalty of 
ibrfiriture of the lint or hemps ; to be tried before any justice 
of peace, or any magistrate within burgh.« Appeal is compe- 
tent to the nent quarter sessions, on entering it in presence of 
the justices or magistrates y of which entry they are to make a 
minute, and to stop execution/ 

In a case in which a person dug pits for watering flax with* 
in a few yards of a rivulet, through which the water passed 
from and to the rivulet in a continued stream, the court 
•< thought that persons steeping lint were entitled to take wa- 
** ter from a running stream for the use of their lint-holes^ 
« and to renew the water therein from time to time, when ne^ 
'< cedsary ; but were not entitled to divert the course of any 
" part of a rivulet into a lint-hole, in the manner here follow* 
<« ed/'* 

LOAN. 

A LOAN (questions on which may arise before justices under 
the small debt act) may be given either of a subject which can« 
not be used without its extinction or alienation, as com, money, 
&c. ^hich is strictly called muiuum ; or of a subject which may 
be used without its extinction or alienation, as a horse, a book, 
&c. which is strictly called commodaium or commodate.^ 

In muiuum^ as now described, the property passes to the 
borrower, who is bound to restore as much of the same kiQd,^ 
with interest, if bargained for. If the subject perish, or be 
damaged by accident, the borrower miMt nevertheless restore 
lis much in kind. Where the borrower fails to restore, f he 
estimation of the value -nuist be made according to 'the price 
which the subject would have brought at the time-end place 
agreed on ^for restoring; or, if these were not fixed, at the 
time and place at which the densand was made. The lender 



's 1485, c. 20. • See P/^aw/, Note on 1576 and IS97. ■ 

■9 is Geo. I. c. 26, tcct. 4. « Sect. 31. 'S Sect. 3S« 

« Kinloch against OdiTiey 27th Nbrember 1761, 
7 £rtkuie, Ul 1. 18. f lbi4. 
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bas a^tioii for revtoring as muchf and of as good qaalityx as 
was borrowed, and for repairing any damage which has ariseii 
from the borrower's delay to restore/ An agreement to lend 
money cannot be proved by witnesses ; nor indeed any merely 
gratuitous promise, however small the amount.' Nor can the 
receipt of a loan of money be proved by witnesses.^ A judi« 
cial examination cannot be taken in such a case i nor in ai^y ' 
case in which parole evidence is excluded. If the writing be 
not probative (see Proofs sect. Civil, Writing), the whole libel 
musrt be referred to oath ^ which must be taken with all its 
intrinsic qualifications. 

In commodate^ as above described, the property does not 
pass to the borrower : so that, if the subject perish or become 
worse, the loss falls on the lender ; unless it was occasioned 
by the borrower's fault.^ The borrower must be allowed to 
retain the subject till the time limited by the contract (>e ei^- 
pired, or the purpose of the contract be answered. If he fail 
to restore it then, or if he put it to a use different from that 
for which it was Jent, he is liable for the loss or deterioration 
of the subject, occurring . during such delay or such improper 
use, though arising from mere accident.^ The lender must 
repay to the borrower permanent or casual expences disbursed 
on the subject, as medicine for curing a horse \ not expences 
inseparable from the use of the subject, as feeding a horse, or 
shoeing him on a journey.^ 

LOCATION. 

Location (questions on which may arise before justices 
under the soutU debt act) is a contract in which a hire b agreed 
upon for the use of a moveable subject, or for the work or 
service of persons. It is governed nearly by the same rules as 
Sale ; of which indeed it is a species.7 

With regard to the general obligations of the lessor, or per- 
son who lets hb subject or labour to hire ; he is bound to pro« 
cure and to continue the free enjoyment of the subject to the 
lessee \ and to deliver it in such condition as to answer the 
purpose for which it was let. If, by some fatality, not impu- 
table to him, he cannot give possession, he is not liable in da- 
mages, but has no claim for hire." If the lessee be kept or 
turned out of possession by the fault of the lessor, as, by bis 

' Erakine, iii. 1. 19. * Ibid. ir. 2. 2a 

^ Creditors of Gray aeainst Grant, Ist Docember 1789. 

4 ErsktDe, iii. 1. 20. < Ibid. 22. « Ibid. 23. 

7 Erikiae, iii. 3. 14i» > Ibid. 15. 
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« • • • 

having, after the contract, sold the subject to another, without 
' properly securing the lessee's interest (for unless specially se- 
icured in such a case, the lessee's right of possession ceases') he 
not only loses the stipulated hire, but is liable in damages.* 
He is bound to pay to the lesspe the necessary and profitab^^ 
expence disburse^ by him on the subject.* If a niechanic or 
workman, who lets his labour qv service, and undertakes to 
work up fnaterials, from carelessness neglect the work, or from 
unski^fulness spoil it, he is lial^Ie in damages. But if the non- 
performance cannot be imputed to his fault, but be occasioned 
by the other party, he is entitled to the* full wages agreed upon.* 
If the materials perish in his hand by an accident, withoqt 
blame, he is pot lis^ble for their yalu^, but seenis tP have no 
fclaim for hire. 

As to the general obligations of the lessee ; he is b.oqnd to 
use the subject well, to put it to no other use than that for 
which It was let, to preserve it in good condition during his 
righlt of possession, tp restore it to the lessor when that right 
ceases, and to pay him the hire agreed upon.5 The proprietor 
pf a horse let is not bound to prove actual maltreatment of it 
while it was out of his possession : it is sufficient that he^aye 
it sound, and received it injured, upless the hirer can prove 
that tfie injury aros^ frpm z^ bl^jneless accident/ 

With regard to the conveyance of goods by «t carrier (an 
instance of this contract, on which, from hs frequent occur- 
|*ence before inferior courts, it seenfls^ proper to make a few 
separate remarks), the carrier, if the goods be damaged or losr^ 
inust prove that np rea^pn^ble bls^me was in^iputabl^ tp him. 
If he received special instructions, he must rigidly obey them.; 
It is immaterial wbetl^er the goods be delivered to the carrier 

f>ersonally, or to his servant, or be left for him at his estab- 
ished quarters. The owner niust give a proper account of 
the goods at lodging thepi ; and npust give thein a distinct 
address. Articles peculiarly valuable or brittle, as money. 
Jewels, plate, writings, glass, &9. must be entered ^nd paid (or 
as such, otherwise the carrier is not iialjle ; which in oiany cases 
. is specially provided for by the carrier's adve^iisenients. If a 
parcel be entered as valuable or brittle, the carrier may insist 
to see that it is as valpable as it is entered, or that it is entire ; 
otherwise, in ^he cas^ of loss or breaking, the presuoiption wul 
be against the carrier j which, however, ne may overcome by 



I £r>Hmc»ui.a li. » Ibid. \S. ^ Ibid.16. « Ibid. S Ibif 
f Rbbtrt'soh againat Ogle, ^3d June 1809. - 

7 Lady GU^gcw against Janet TheVmea^ \%ih December 1758. 
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jproof to the contrary^ Where the carrier, which is very 
common, gif e» notice that he is not to be liable for any parcel 
above a certain value, e. g. L.5, unless eniered and paid for 
accordingly, he 'seems not liable, even to that amount, for 
such a parcel not so entered and paid for.* Where the notice 
Is, that he will not be responsible beyond the limited value, 
for loss or damage of goods of greater value, unless entered 
and paid for according to their value, he seems liable for the 
limited value.^ The responsibility of the carrier ceases when 
he has delivered the subject as addressed ; or, if that be be- 
yond his line of carriage, when he takes it to the end of that 
line, and gives it to the next carrier who goes onward towards 
the place of destination,* from whom he ought (in prudence at 
l.east) to take a receipt as evidence. If the carrier leave the 
goods short of the place to which he was bound to carry them, 
he has no claim for hire corresponding to the distance which 
he has carried them. As to the evidence of a carrier having 
received a parcel, hooking is almost an universal custom ; but 
it hardly appears that there is sufficient authority for excluding 
proof hj witnesses, if clear and strong, unless perhaps in the 
case of there being a regulation or understanding to that pur-- 
pose in the particular place or trade. 

It. has been found in £ngland, th(it a common carrier is as 
much bound to carry goods as ^ innkeeper is to lodge a 
guest^ \ and that a coi^imop ferryman is bound to carry pas- 
sengers.'^ It has been found in tl^is country that the publi- 
cation of a table of freights by lightermen, or other carriers, 
binds them to serve at those rates, when called upon, so as 
to subject them to a fine in c^e of refusal.' In the case of 
Campbell, just cited, there was no^ occasion to decide the 
general point how far they would have beea bound indepen- 
dently of the publication of the table, and the court avoided 
giving any opinion ispon it ; but it seemed to be in some mea-> 
sure admitted in the argument that the obligation of such per* 
sons stands on the same footing here as in England. 
' The powers fronferre^l on justices of the peace and magis- 
trates, by certain acts of Parliament, to rate the wages of ser* 
vants, and to fix the prices of work for artificers, labourers. 



' Sprott «gaaiift BfoWa, 13th June 1603. 

^ This has been found in England. Izet v. Mountain, 4k Kast. Rep. 371,-— 
Z^khoUon V. WiUan, 6. East, Rep. 507 ; 2. Smith's iicp. 107. 

^ This has also been found in England. Clark «. Gray ; Marsden v. Gray^ 
a. Ease. Rep. S64. 

^ Denniston against Hardness, l5th January 1791, 

J Shower's Rep. 104. ^ Hardress, 163. 

7 Campbell agaTnst Ker, 24th February 1§10. 
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Mnd craftsmen* are now taken away, and all orderi under these 
acts declared to be void.' Even before the act cited wa9 
passed, the House of Lords were of opinion that the justices 
bad no right to fix the rate of posting^ ; although in the parr> 
ttcular case they sanctioned the controul which had been exr 
ercised, on account of an illegal combination which had taken 
place. 

For higher responsibility in certain cases of location, see 
NautiBy SfC^ For the location of immoveables, see Tack. See 
Innkeepers, at conclusion of Alehauies* See Servant. See 
Mandate. 

LOTTERIES. 

With regard to public lotteries, there are usually a few provi-i 
sions, in the act for each lottery, which concern justices. But as 
a new act is commonly passed every year, and as there is seldom 
occasion in Scotland to make application to the magistrates, 
it is sufficient to mention, that usually it b made felony to 
forge or vitiate certificates, orders, &c. \ that usually persons 
not licensed for distributing, by the directors of the lottery or 
of the stamp-duties, selling a chance of a ticket for less than 
the whole time of drawing, or making insurance against draw* 
ing a ticket, or publishing any proposal for such purposes, 
may be sent to the correction-house by two justices, from one 
to six months, and till the end of drawing the lottery (licenced 
persons usually forfeiting L.60 for this offence) ; that usually 
persons not licenced as above, taking down or publishing the 
number of tickets drawn, &c. forfeit h.5 before a justice oq. 
oath or affirmation of one witness; and that usually the 
pecuniary penalties (of which there are commonly many) caQ 
only be pursued for in Exchequer by the Lord Advocatet 
unless excepted. There seem to he no general standing regu« 
lation&on public lotteries which appear to concern justices in 
Scotland ; several acts of Parliament of this description being 
either originally limited to England, or, if they ever extended 
to Scotland, having been r;epealed as far as regards execution 
in this country.^ 

I 5S Geo. III. c, 40, 

> Scott against Smith and others, 5th July 1796 ; affirmed^ 8tfi Januarf 
1798. . 

^ In particular, 22 Geo. III. c. 47, at one time extenjded to Scotland ; bat 
27 Geo. III. c. 1, sect. 2, made it impossible to execute it here. This last act 
contains further provision, sect. 3, that persons guilty of certain offences shall 
be punished as vagrants under the vagrant act} but that act does not extend 
to ScotUnd. See f^agakmi, aiid subsequent note in. this article* 



With regard to private lotteries, it has not been dedded 
whether they may not be removed as nuisances at common 
law. The Court of Session, in the only reported case on tbm. 
subject, continued an interdict granted by an inferior cooffc 
against a hardware merchant, who had advertised a private 
lottery of his goods, and passed a bill of advocation to try the 
question/ Several of the judges are reported to have expreint 
sed opini<»is in favour of the judgment of the inferior court, 
as far as founded on common law«* The merchant does not 
seem to have proceeded in the question. But the matter seems 
rather to fall under the jurisdiction of the judge ordinary than 
of justices. 

MANDATE. 

Mandate (questions with regard to which may occur before 
justices under the small debt act) is a contract by which one 
person employs another to do a lawful thing for him. The 
employer is called the mandant; the ^ person employedy the 
mandatary^ sometimes an attorney or facton 



3 



I. Constitution ani> evidence of the contract^ 
The consent is either direct or impUed. Direct consent is 
^riven either expressly by words or writing, or tacitly by know* 
ingof the actings of the mandatary,' and not expressing dbsent^« 
or by approving of them in some such way. impUed consent 
is that which is presumed in certain situations from the ciscum^ 
stances of the parties ; of which some instances are mentiooed 
at the conclusion of this article. 

Mandate with regard to ordinary moveables, the sale of 
which is proveable by witnesses, may, in like manner,, be 
proved by witnesses.^ Mandates with regard to money, for 
instance a mandate to a debtor to pay his debt to a thii?d..party9 
must be proved by the writ or oath of the mandant, where 
there is a nnda emmissio verborum (no evidence of the fact except 
a verbal order) i but where the mandate can be established 
by a train of facts and circumstances, evidence of these by 
witnesses is admitted. Thus, in the case of a servant taking 
goods from a shopkeeper in his master's name, it will be suffiv 

' Fraser against Sprott, 7th July 1796; Diet. !▼. 34. 

^ Hutcheson, ii. 353, 365. The Court are reported to have had no donbt 
that 27 Geo. HI. c. 1. sect. 2, on which, as well as at common law, the in« 
icrior court proceeded, did net extend to Scotland. liiif. 

3 Erskine, iii. 3. 31. * Ibid. 33. 

5 Scott, ?Oth January 1667.--Thomson, 21st July J668. 
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cieht if the shopkeeper can prove that the master knew of the 
servant taking goods in his name on former occasionsi -and 
received and paid for the goods so formerly ordered. In like 
manner a person paying an account to the shopkeeper's clerk 
is safe, if this be proved or admitted to be the daily practice 
of the shop. In the same way, a mandate to a messenger to 
receive payment of the debt for which diligence is done, or 
proposed to be done, is suiGcIently proved by the grounds of 
debt being in his hands, when joined to the creditor having, 
on former occasions, employed him to receive debts-, and 
thb fact may be established by parole evidence. And $0 of 
other similar cases. 

II. Nature of the contract. 

I. Obligaiicns and Powers of Mandatary. 
Where the mandate prescribes a mode of doing the things 
the mandatary must observe it strictly, otherwise he is an- 
swerable for any damage which ensues from the deviation, 
though the course which he followed seem more rational. 
It makes no difference whether the course to be followed be 
pointed out by particular instructions, or by the custom of the 
trade ; for the latter are presumed to be the mandant's instruc* 
tions. Where no rules are laid down, the mandant most con* 
duct himself as prudence directs \ in which case he is safe^ 
whatever be the success.* Mandates are sometimes conceiv- 
ed in general terms for the management of the mandant's 
afiatrs* Such a mandate gives no authority to gift the man- 
dam's property, or to sell his moveables, unless thty be of a 
perishable nature, or to transact or submit doubtful claims, or, 
where particular cases are expressed, to do things of a di&rent 
kind.^ Where the mandatary acts properly, he binds the man- 
dant, and not himself; and transfers the whole risk to him. 
A mandatary who plainly exceeds the limits of his commission, 
is liable for every accident arising through occasion of such ex- 
cess. While the goods or money in right of the mandant, which 
are in the hands of the mandatary, or due to the mandatary, 
are distinguishable from his other goods or funds, the mandant 
has a direct preferable right to them \ the mandatary being 
considered as a servant, acting solely for another.*^ A manda- 



« Erskine, Hi. 3. S5.— Harle against Ogilvie, %lX\i January 1749 ; Kiik. F*- 

» Erskine, iii. 3. 35. ^ Ibid. 39. 

4 Hay againj-t Hay, 15th March, 1707 ; horbw — Street against Hume, 9th 
June 10<i9; istair. -► 



ttry ought not to convert the mandaat*s money to his own 
use, or to transfer the property of any of the mandamus ef- 
fects to himself; and if he take an obligation in his own name 
for a sum which truly belonged to the mandant, a direct ac« 
tion is competent to the mandant against the debtor, even 
though the creditors of the mandatary be in the .field/ If the 
mandatary buy goods for himself with the mandant's money, 
the mandant has no direct action for those goods, but he has 
action of damages against the mandatary.^ He must commu- 
nicate the benefit or ease allowed him in any subject naturally 
connected with the subject of mandate.! 

With regard to the degree of diligence to be adhibited by 
the mandatary, according to the common rule in contracts, it 
is this. If he act gratuituously, he must still give as much 
attention as in his own aBairs, otherwise he is liable for the 
damage.4 If he be recompensed, whether by a special hire, 
or by the matter in question being part of an onerous trans- 
action, he must adhibit that degree of diligence which is 

I customary in the particular branch<of business. If the thing 

I to be done be in the line of his own profession, and if he be 

recompensed, he is still more bound to exact diligence, 
particularly if the special thing to be done be pointed out so i 

I that if he either neglect it altogether, or delay it, he is.liable 

for the damage.^ A professional mandatary is liable for errors | 

i but it is only for gross errors, such as a person of ordinary 

skill could not be supposed to commit ; not errors of judgment 

I in nice cases.^ 

The powers of the mandatary are such as are necessary to 
(enable him to perform his duty in an ordinary and reasonable 
way. He cannot, in the ordinary case, and in the material 
parts of the business, authorize a person to act as his substitute i 
if he do, he is accountable for the damage arising to the man* 
dant from the unfitness or unskilfulness of the substitute.' 
The mandatary may, if he see cause, act in his own name, 
without mentioning the manclant, and yet acquires rights to 
the mandant, and binds him as effectually as if that person had 
been named. Thus, that kind of itinerant mandatary or fac« 
tor called a traveller or rider effectually binds the shopkeeper 
commissioning goods, to receive, them and to pay the price^ 
— - - - - — ■ ^— ^— ^— — — — ^— — ^— ^— — ^— — — — ■■ -- - — ,1 „,j 

» Erskine, iiU 3. Si. * Ibid. 3 ibid. 35, 

♦ Earl of Wemyss against Sir William Thomson, 17th July 1672; Stair. 
S Garden and Donaldson against Piimore and Lindsay, 30th January 17S4; 
Sdoar. — Masson against Thorn, 4th February 1787, — and many other*. 
» M'Lean against Grant, 15th November 1805, 
7 firjkine, ui. 3, 34. 
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and hn employer, to send thenii though he do not mentfen lib 
etfiployer^s name.i 

If any thing happen which would make the execution of the 
mandate hurt&l to the mandant, the mandatary ought not to- 
execute it. 

9. Obligations of Mandanf, 
The mandant must replace to the mandatary all reasonable 
espence disbursed bonajUte^ and the damage sustained by him 
in the execution of the mandate ; and must relieve him dl any 
obligations under which he may have come on account of the 
mandatCi and must give him the stipulated gratification for his 
trouble, even though the mandate proved unsuccessful,* uuless 
the risk was transterred as before mentioned. The mandant 
must pay a due regard to the interest of the mandatary. If, 
for instance, he have any-objection to the goods sent, he must 
give timeous notice that he intends to return them, and must 
refrain from using them, otherwise the bargain is fixed down. 
If a mandatary pay a price beyond that allowed in his commb- 
sion, the mandant must relieve him of the bargain, if he re- 
strict his demand to the sum allowed.3 When no reward is 
stipulated, the commission is presumed to be gratuitous, unless 
a stronger contrary presumption, for a reward, arise from the 
special circumstances of the mandatary, or his way of life.^ 

III. Termination of contract. 
Mandates expire, 1. By the revocation of the mandant, 
either express or implied, as by the appointment of a new 
mandatary : but the revocation, in order to have full effect, 
must be intimated to the former mandatary ; and matters must 
be entire ; far if the mandatary have, for example, bound him^ 
self to purchase goods from a third party, the mandant must 
relieve him. — 2. By the renunciation of the mandatary, even 
though he have in part executed bis commission : but if he 
do not immediately notify his renunciation to the mandant, 
he is liable for any damage occasioned by the delay ; and he is 
also liable in damage if he renounce at a critical time, which 
must naturally be attended with damage.— *3. By the death of 
the mandant. But if a mandatary, ignorant of the mandant's 
death, go on to execute the commission bondjide^ his actings 
bind the mandant's heir \ and if part of the commission was 
executed before the mandanf s death, so that the management 



» Milne againft Harm and Company, 14th June 1803. 

« ^rskinc, iii. 3. S8. s Ibid. 35, 4 Ibid. St, 
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iroiild soflTer if the whole were not to be csrried into imthe- 
diate execution, the mandatary ought to proceed, even though 
he knew of the mandant's death*'— 4*. By the death of the 
mandatary. But if he had begun a course of management 
which required to be carried through without delay, his heir 
may finish it.* 

IV. Implied mandate. 

1. Shipmaster. 
Bxercitors^ f . €* persons who employ a ship for trade, on 
their own account, are answerable for all repairs, provisions, 
or furniture, necessary for the ship or crew, ordered by the 
master of the ship, or by the person who has the actual charge 
of the ship, though he should have no commission as master.* 
Exercitors are liable, whether the master « has purchased the 
necessary articles with his own money, or has borrowed money 
for that purpose ; but the furnisher or lender must be able to 
shew that the furnishings to the extent made were ordinary, 
necessary, and proper ; and that they were truly made with a 
view to the good of the concern. It is not necc^ssary that he 
shew the furnishings to have been properly applied. Where 
the furnishing is borrowed money, the bond ought to specify 
the cause of borrowing. Exercitors are not obliged by the 
master's contracts concerning things not entrusted to him ; 
and, therefore, not by his contracts concerning the cargo, if^^ 
. as is now usual, that be entrusted to a supercargo ; but in such 
case the supercargo can bind the owners.^ Thus, the owners 
having appointed a master to navigate a vesse!, in conveying 
materials for building, were found not to be bound by an 
obligation of his with regard to grain received on board.^ The 
shipmaster binds himself as well as his owners.^ The owners 
9xe]iab\e sitiguliin solidum, each for the whole; the owner 
paying more than his share having of course proportional re« 
liei against the others. A shipmaster's obligations for borrow* 
ed money bind his employers, only if the advance was made in 
a foreign port ; his obligations for other furnishings to the 
vessel bind his constituents, even though these furnishings were 
made at a home port.' It has been doubted whether obligations 
of this kind by shipmasters, being of a maritime nature, caa 

"^■■■^'i™"^— ■ ■ I I I ■ III ■! " ■ Ill III I I — ««i^^— ^»— .^a^— i^^ii,— ^^1^— . r I I |i 

I Ersl^ine, iii. 3. 40, 41. > Ibid. 41* i Ibid. 43. 

4 Ibid. 43-45. 

5 Masson against Adams, 11th July 1758; Karnes*' 
« Erskine, iil a 46. 

^Lindsay and AUan against Campbeil, 18th June 18(XX 
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be competently tried before any other courts than those of ad« 
Qiirdlty. 

2. Conductor of concern on shore* 
PreposiiorSf or undertakers of any business on land, from 
which profit may be expected, as a farm» manufactory^ sbop» 
&c. may be sued upon contracts with regard to it, entered into 
by their instUors^ or those whom they have set over it. Pre- 
positors are not bound beyond the commission which they 
have given to the institor, unless the institor has been in the 
course of managing that business for a tract of time, the pre- 
positors all the time fulfilling his contracts relating to it. ^ Aa 
institor, disclosing his character, binds his constituents, and dot 
himself, except in so far as he is in possession of their money/ 
An institor cannot depute his commission^ as a shipmaster can : 
there is not the saq^e necessity that he should be able to do so. 
If the prepositors have furnished money to the institor to buy 
goods, the furnisher of those goods to the institor has no 
action against the prepositors, on the institor turning aside 
the money, if the trade in question was notoriously a ready 
money trade.* 

S. Servant, 
• A servant has, in certain cases^ an implied mandate to brder 
goods for bis master. If the master run an account with th6 
tradesman, or if he be irregular in his dealings, sometime^ 
paying in ready money, sometimes not, he is answerable for 
^1 that the servant orders, of a reasonable kind and degree, 
even though it have been turned aside by the servant. But, 
on the other hand, if the master have been regular in dealing 
with the furnisher in one particular way, he is not answerable 
ibr goods ordered by his servant upon a quite different footing. 
For example, if he have been in the use of dealing personally 
.with the tradesman, or in ready money through his servant, 
and if, in fact, he have supplied the servant with money for the 
occasion, he is not liable for what the servant has taken upon 
credit only, having turned aside the money, even though the 
Articles have been brought into his house, and there consumed.^ 

4. Jdvocaie and Procurator. ^ 

A mandate to appear judicially in name of a party to a sulf, 
(which, however, is excluded under the small debt act, b^t 



* Erskinc, iii. 3. 46. 
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Hunter against Chstltners and Company, 4th January 1766 ; KanieSi 
Inches against Exicr, 22d November 179.S, in Hutcheson, U. 163. 
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thiy tahp place in other qciestions competent before jasttces)^ 
is implied or presumed with respect to an advocate, from his 
mere appearance in court for the party : and with respect to 
a procurator before an inferior court, from his being in posses* 
sion of thepart/s writings.' But it has been found that a prdk 
curator before an inferior court cannot refer the libel to the 
oath of the opposite party^ without a special mandate to that 
leSect.a 

For a wife's mandate to Order goods for the family, see 
Marriage^ sect. Obligations by Wife. For a mandatary for m 
pursuer abroad^ see Parties^ sect. Pursuer; 

MANUFACTURES. 

TkosB points ofaiy whick are of more general importance 
are noticed here. The few justices who require the details on 
|>articular manufactures, such as linen,, woollen^ leather, 8cc. caii 
procure the subsisting regulations. 

I. BreaICING INTd HOUdE, Sit. TO CARRY OfF OR DESTROY 

MANUFACTURES, &C, 

It is a capital crime if any person break into any house or 
shop with intent to destroy woollen goods in the loom, or 
tooU employed in making them; or if he maliciously cut or 
destroy any serges in the loom or on the rack ; or if he bum^ 
cut, or destroy any rack on which such goods are hiing to 
dry, or de&tro]^ any tools employed in making such goods is 
or if any person break into any house or shop with intent to 
destroy any silk manufacture in the loom, or any warp, shute, 
or utensils ; or if he wilfully destroy aiiy such silk or utensils« ; 
or if any person break into any house or shop with intent t6 
cut or destroy any linen or cotton manufacture, or any warp, 
shute, or utensils ; or if he wilfully destroy any linen or cotton 
goods, mixed or unmixed, or such tools,^ &c. Such offences 
are also punishable at common law. Justices may arreK those 
guilty^ and take precognition^ See Crime, sect. Wrongful 
act necessary. — Mhcliirf. 

II. Enticing woRfeMtN AfiROAt), dR EiroRTiNG tools. 
Enticing workmen abroad. — If any person contract with or 
solicit any artificer in woolj or in metal, any clockmaker ot 



3 Rrikihfe, in. 3. Sa 

* Hardy against Allan, 4th Januatry 1709 ; FounUtnhall ; Fdriiefc— Inglb 
against Fuller. 18th Jarfuary 1712 ; Fofbcs.— Grahams agatiin Fer^nsion, 
November 1775 ; Diet, iv, 153. 

3 29 Geo. HI. c. 45. sect. 2. 

« Ibid. sect. 3. 5 Ibid. Sect. 4, 

O 
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watcUmaker, or any person employed in printing cfllicosi col* 
tons^ muslins, or Itneoy of any sort, or in making any blocks, 
plates^ engines, tools, or utensils, for such manufactory, or any 
artificers in the manufactures of Great Britain, to go out ol 
this kingdom into any foreign country, he forfeits L.500 for 
every artificer so enticed or solicited, and is to be imprisoned 
for a year; and, for a second oflFence, forfeits L.IOOO, and is 
to be imprisoned two years, on conviction before the Court of 
Justiciary or Circuit Courts. Prosecutions must be commenced 
whhin twelve months/ 

An artificer convicted, upon indictment, of having con* 
tracted to go abroad to exercise his trade, or .to teach it to 
foreigners, must give security to the King not to depart out of 
his dominions, as the Court of Justiciary or Circuit Courts 
think reasonable ; and is to be imprisoned till security be 
given.* 

The act points out a course for apjprehending the offenders ; 
bat the course by common law, which is not superseded, is 
more commodious. See Arrest^ 8^c, 

Exporting ^00/5,— -There are provisions to prevent and 
punish the exportation of tools used in manufacturing wooUeOy 
totton, linen, or silk^ ^ iron or steel^ ; paper, glass, earthen* 
ware, saddlery, &c.^i giving justices of peace power to seize 
such tools meant to be exported, to arrest persons guilty of 
attempting or preparing to export such, and to commit them 
fortrial at the next assizes or quarter-sessions. These statutes, 
at is believed, are seldom ftcted upon in this country. They 
must be consulted when necessary, 

* 

III. Embezzlino materials, tools, or drugs. 
A number of statutes have been passed upon this subject^ 
applicable to different manufactures. These, having been passed 
chiefly with a view to England, are, many of them» not very 
easily executed in this country i and they are not necessary in 
dkis country, as all such offences are effectually reached here 
by the vigour of the common law. Many of these statutes^ 
too, are not very congenial to the common law of this country 9 
for instance, convicting upon the oath, or, in the case of a 
quak^9 the affirmation, of a single witness, who may, in some 
«ases, be the owner of the goods embezzled. There is an 
immense number of these statutes for the different manufac* 

^ ■ '■ ■■ — ^1 , J . J :..". ■ . ■ ■ ■ '* ' 

> 6 Geo. I. c. 27.-23 Gea IL c 13.^22 Geo. UU c. 6a-*2A Geo. III. c. 6T 
< * & Geo. h c. 27, sect. 4i 
. 3 21 Geo. ill, c. 37, sect. 1, 6. — 26 Geo. III. c. 76. 

4 25 Geo, III. c. 67.— 26 Geo. III. c. 89, sect. 1.— 35 Geo. IH, C* dS^secUi^ 

5 2^ (Hq, nu c« 89, wet, 2.-35 Geo. Ill, c. 33« sect* i. 
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tarea^ differiiig from each other ia many miimte particulars, 
without any apparent reason, or any discoverable general rule^ 
and sometimes modifying each other in such a manner, that 
it become extremely difficult to apply them in practice.^ The 
panishment of whipping, too, which many of them order, has 
J^ardly ever been inflicted in this country by justices. See 
Punishment. It is understood that they are very seldom acted 
upon in this country. It seems unnecessary to say more with 
regard to the statutory law upon this point. For the common 
law, see Thffl — Falsehood^ ^c.-^Proof-^PanisAment, S^c. 

IV. Workmen combining, &c. 

This ofience can be reached in this country at common 
law (see C(mbinatUin)\ but as the statutes to be quoted stand 
unrepealedi and as it seems doubtful how far the act 39 and 
40 Geo. III. c. 106 (which in a great measure supersedes them 
in England), extends to Scotland (see Cowbinatian^ they can* 
not be passed in silence. At the same time, such an offence 
seems more proper to be tried at common law in this country. 

All contracts, &c. among persons employed In the woollen^ 
linen, fustian, cotton» iron, leather, fur, hemp, flax, mohair, or 
silk manufactures, for regulating these trades, or for settling 
the prlces^of goods, or for advancing their wages, or for 
lessening their usual hours of work, are illegal; and any person 
concerned, being convicted on oath of one witness, before two 
justices of peace, upon prosecution within three kalendar 
months after the offence, is to be committed either to the 
house of correction for hard labour, or to tlie common gaol, 
not exceeding tbree months.^ 

If any person concerned in any of those manufactures wilfully 
damnify or destroy (without the owner's consent) any goods or 
work committed to his care> on conviction as above, he forfeits 
to the owner double the value, to be levied by distress, by 
warrant of two justices, who, for ^ant of distress, are to coo^ 
mit him to the house of correction for hard labour, not ex-« 
ceeding three months, or till satisfaction.^ See Miichief^- 
malicious. 

Appeal is competent to the next quarter sessions on givii^ 



* Regulations as to a great number of manufactures, those of wooUeo^ linen, ' 
cotton, iron, leather &c. are contained in the following acts, 12 Geo 1. c. 34. 
.—13 Geo. 11. c. 8.-22 Geo. 11. c. 27.-17 Geo. III. c. 56; particularly this 
last, which, though Lord Swinton doubts whether it extends to Scotland, has 
lately been founded on Without challenge'; Mackay, Skirving, and Co. against 
Bond, 19th November 18f3. 

* 12 Geo. I. c. 34, sect. 1, 8.-22 Geo. 11. c. 27, aect. 12, 

* 12 Geo. I. c. 34, sect. 2.-22 Oto. lU c. 27, sect. 18, 
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notice ; and if reasonable notice was not given, they ate to ad^ 
journ to the next quarter sessions. They may award costs.> 

The assaulting or threatening a master for not complying 
with such illegal demands, is made a transportable felcmy*^ 
Justices of peace may proceed aigainst such offenders at com^ 
mon law» bv arresting them, and taking precognitions. See 
ArresL-^Injuries, real. — Threats* 

V. Contract betweibn master and servant^ 

1. Fulfilment ofit^ in certain manufactures. 

By various statutes the execution of which has been com* 
mitted to justices, provision has been made that servants en« 
gaged in different manufactures shall serve out the time, and 
finish the work undertaken by them, under the sanction of 
being committed to the house of correction or to gaol ; and 
that masters shall pay wages in money^ under the sanction in 
some instances of being liable in double wages^ and, in certain 
cases, penalties* There are particularly such provisions with 
regard to woollen, linen, fustiaa, cotton, iron, leather, fur, 
hemp, flax, silk, coals, steel, &c.3 It appears, however, that 
such cases may, in general, in this country, be le^ft to the com* 
mon law, by which the servant will lose his wages and charac-* 
ter, and m^y be subjected in damages and expences ; and the 
master will be subjected in the fuU'wages and expences. If 
these statutes should at any time be founded upon before jus* 
tices, which can happen only before few justices, and will pro- 
bably not often happen before any, the subsisting statutes on 
the manufacture in question must be produced. 

For the general attributes of the contract, see Servant. 

2, Disputes in certain manufactures* 
tTustices of the peace are by various statutes authorized to 
adjust disputes among masters and artificers in certain manu- 
factures. Thus, in particiilars one justice is authorized to get 
disputes in the cotton manufactures settled by arbitration, by 
persons of skill.^ These statutes are varied from time to time, 
and concern very few justices. The subsisting statute with re- 
gard to the manufacture in question^ will be consulted when 
it is to be acted upon. 



« 12 Geo. I. c. 34, sect. S.— -22 Geo. II. c 27, sect. 12. . ' 

* 12 Geo. I. c. 34, sect. 6.-22 Geo. II. c. 27, sect. 12. 

3 12 Geo. I. c. 34.— 13 Geo. II. c. 8—22 Geo. II. c. 27.— 17 Geo. IIL c 56, 
But Lord Swinton doubt* whether thU act extends to ScotUn^. — 57 Geo. 
III. c. 115.— 57 Geo. III. c. 122.— 58 Gca III. c. 51.—; Geo. IV. c. 93} which 
last act expires at the end of die session next after 24th July 1821^ 

« 43 Gt;o, III. c. 151, commoDly caUed the Weaver^s Act, 
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VL Health, and instruction of manuficttjreks of 

COTTON AND WOOLLEN. 

Certain acts have been passed on this subjecti the execution 
of which is partlf committed to justices, applicable to cotton 
pnd woollen mills, and cotton and woollen factories. But as 
they concern very few justices, and as these can easily consult 
copies of them (which are in the hands of the clerks of the 
peace), it is sufficient to r^fer to them.. * 

MARRIAGE. 

The concern which justices of the peace have with marriage 
consists of two parts : — I- They have some charge of the exe- 
cution of the laws against irregular marriage. 2. it is necessary 
that they know, to a certain extent, the rights and obligations 
of husband and wife, consecjuent upojn marriage, as far as these 
affect third parties. 

I. Irregttlae Marriage. 
By the law of this country, simple consent, without the 
interposition of the church, or observance of the usual formsj^ 
constitutes a binding marriage. At the same time as these are 
of public benefit, the disregard of them gives to the marriage 
the character of f>r^^«Zar or clandestine, and subjects those 
concerned to punishment. 

1. No Proclamation of Banns. 

It is directed by statute, that banns be proclaimed before 
marriage be celebrated *,* that is, that notice be given, with an 
audible voice, in the parish church of the residence of the par* 
ties contracting on three different Sundays, immediately be« 
fore divine service, of their names and designations ; and that 
those who know of any sufficient objeaion to the proposed 
marriage be called upon to offer it before it be too late.' If 
the parties be of the episcopal persuasion, the proclamation 
must be made both in the parish church and in the episcopal 
meeting-house ; but if the minister of the parish church neglect 
the proclamation, it is sufficient that it be made in the episco* 
pal meeting house alone.4 

When the proclamation is omitted, the celebrator is to be 
banished from Scotland under pain of deaths : and may be 

■■■ ■ ' I III I I I . I I I III ^, ■■ H I 

' 42 Gea IIL c. 73^59 Geo. lU. c. 66.--0O Geo. III. c. 5. 

* 16^1, c. S4. ' £rtkine, i, 6. 10. 4 IQ Anne, c 7, sect. 6. 

< 1«61, c 3i. 
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«« summarily seized and imprisoned by any ordinary magistrate 
«• or justice of peace"* for trial -, which can only take place be- 
fore the Court of Justiciary if the celebrator is to suffer banish- 
ment or corporal pains.« The prosecutor proving the celebra- 
tion and the non-production of a certificate of proclamation of 
banns has made ou: his case ; and thus transfers to the ac* 
cused the burden of proving due proclamation. If a false cer- 
tificate have been produced, the celebrator is not ordinarily 
punishable. If, however, he was privy to the falsehood, he is 
not only punishable as celebrator, but, according to the length 
he hiis |»one^, may be art and part of the falsehood and abuse of 
trust committed by. the session-clerk : for which that person is 
punishabie.3 It hardly appears that the celebrator will be ex- 
culpated by the mere false affirmation of the parties, without 
production of a certificate, unless he can prove th^t l\c m^ 
truly over-reached. 4 

The parties are to be imprisoned for three months, and also 
to pay, each nobleman L.IOOO S(;ots, each baron and landed 
gentleman 1000 merks, each gentleman and burgess Ia.500^ 
each other person 100 merks, and to be imprisoned till pay- 
ment j the* penalties to be applied to pious uses in the parish 
of the offender's residence. If the offender cannot pay the 
penalty, he is to be punished with *« stocks and irons.'* The 
penalties are to be pursued for by the procurator for the church, 
and by the public prosecutor, before the civil judge* (an express 
sion which seem^ to exclude justices). The kirk-^ession can- 
not pursue for them.^ Parties refusing to reveal the celebrator 
and witnesses, are to be subjected in double the above penalties, 
to be applied in the same way, and are to be imprisoned till they 
reveal them, and till they pay thepenalties.7 These penalties, 
in case of refusal, seem to supersede the former.® 

The witnesses are liable in a fine of L. lOO Scots each, to be 
applied to ^he uses, and in the manner above mentioned.^ 

2. Not a Minister. 

Though banns have been duly proclaimed, marriage cannot 

be celebrated by a person not ^' authorized by this kirk^^ 

that is, regularly called to the pastoral functions in Scotland ; 

being, for instaince, a popish priest, a deposed minister of the 

» 1698, c. 6. * liume, iu 57. ^ Ibid. i. 462— 3. * Ibid. 463. 

S 1^61. c. 34. 

• Kirk'Bcstton of DoA^ec agsiiost Hackney, 14th Nov. ITSl* Diet, iii 123» 

7 1698, c. 6. » Hume, i. 460. 

1698, c '6« Note. — Justices canaot ordaim a minister and kirk-session. to 
firoclaim banns. Hairgrieve and Donaldson against Miniver of Linton, ^c^. 
13th July 1749, Kilk. Jurisd* 



established dbarch, or tn e|uscopal pastor not doly qualified 
(See Noncon/armisiSy sect. Episcopals) ; or, still more, being 
a lay impostor, having no pretension to the character of pastor 
or priest. Sometimes a couple interchange the matrimonial 
consent in presence of a magistrate : but he is merely a reput- 
able witness of the civil cpntract ; and is not pbnuhable unless 
he act as a clergyman^ by praying, pronouncing benediction, of 
the like.' 

The punishment of the celebrator, parties, andwilnesses, is 
the same as in the case of the omission to proclaim banns.* 

See FaUehoody sect. False character. 

II. Consequences of MAaRiACB* 
The consequences of marriage are to be considered as f^ur 
as regards the patrimonial interests of third parties. These 
consequences follow equally, whether the marriage have been 
entered into with religious solemnity, or have been a mere 
civil contract, either expressly entered into, or inferred from 
the parties living together as man and wife. 

1* Powers and Rights of Husband. 
(1.) Qnnmunum of goods^ and jus maritu — All moveable 
subjects belonging to the husband, or to the wife, which are 
of a temporary nature, and produce no yearly profits while 
they last, even bills, for example, though bearing interest, alsa 
the fruits produced from heritable subjects, as the rents of 
lands, and the interest of bonds, become common to both o^ 
the marriage s but the husband has the sole disposal of them. 
He can by himself receive all the sums due to the wife which 
fall under the communion, and grant acquittances to the 
debtors ^ and his creditors may attach them for payment du- 
ring the marriage.^ This is called the husband's jus mariti. 
Upon the dissolution of the marriage, by the death of either 
the husband or the wife, \i\%jus mariti resolves into a right to 
a share of the goods in communion -, a third where there are 
children, and a half where there are none : the wife having 
the same share. Any moveable subject, which, after the 
wife's death, shall be discovered to have belonged to her dur- 
ing the marriage, falls under the 'communion of goods> to the 
effect that the husband may draw his share, even thoughv the 
term of payment was not till after the dissolution of the mar« 
riage.4 But a conditional debt, the condition of which does 
not exist till after the wife's death, does not fall under com- 
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' Huott, i. 460, — 1. ^ And same authorities. 

3 Erskinc, i. 6. 13. 

^ j^icoisoD against JLyle, l5th June 1627 \ Durie. 



fftiinioti/ The iiusbaad bas. in like manner, right to a ifaara 
of a debt assigned to the wife during the marriage/ though not 
intimated till its dissolution.^ It hs^ been found in two cases* 
that the ju$ mariti extends to debts to which the wife succeeds 
during marriage, though not vested in her by confirmation*^ 
But the former was attended with peculiar circunlUtanceS) 
which influenced the decision ; and in the li^tter, the fonds, 
which were in England, were vested withoqt confirmation. 
Moveable property acquired by the wife, even after separation 
from her husband, whether voluntary or judicial, falls undei 
Xhejwi maritu 

The jui mariti is of c6ursc excluded^ as to any subject, by 
the conveyance of it to the wife, containing such an exclusion. 
It is excluded withqut special provision, in whatever is given 
for the wife's alimony,4 It is also excluded by the disposition 
of law, in the case of paraphernal goods \ by which are under- 
atopd not only the wife's body-clothes and wearing apparol, 
but all the ornaments of dress proper to a woman's person ; as 
necklace, ear rings^ breast or arm jewels, given by her husband 
to her at any time of her life> either before or during the mar- 
riage.^ Things of promiscuous use to man and wife, as watch, 
jewels, plate, and even the repositories for holding par^^pheT" 
^a/i'a, are not paraphornai, unless they be. made such by the 
bridegroom's giving them to the bride before or on the mar> 
riage day.^ Things of this l^ist sort a^e paraphernal pnly with 
regard to the husband who made them such, unless the next 
husband also make ttiem paraphernal? 

The husbapd enjoys hxsjus mariti without any form of law,® 
(2.) Cwr«/£>ry.— The husband is curator to the wife, In 
consequence of which, no civil suit can proceed against her till 
he be cited as defender for his interest. If he have not his 
domicile within the territoi^'of the inferior judge before whom 
the action is brought? application must be made by the pursuer 
to the Court of Sessioh for letters of supplement, for citiffg 
him. If a suit be brought before an inferior judge against an 
unmarried woman, who marries during the depend^ce, and 
whose husband is subject to that judge's jurisdiction tationfi 
domicilii (see JForum)^ he may be made a party to it by letters 
of diligence, proceedmg on the warrant of that judge. But if 



^ Fotheringham of Powrie against £arl of Hume, 18th November 16^4; 
^ountainhalL-^Bankton, i. 5. 87; 

^ Scott against pickson, 29th January 1663. 

3 Lady Pulteny against Stuart, iBth December 1807. — Egerton against 
Forbes, 27th Kovember ,18^2. And see Craigie against Gairdner, 12th June 
1817. 
^ 4 ^rskinci i. % 14. * Ibid. 15. « Ibid, ^ IWd. » Ibif \^. 
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he be not within the jin^sdicticio, letteri eS soppletnent from' 
the Court of Session are necessary. Another consequence of 
the curatory is, that the wife cannot sue in any civil action^ 
without the concurrence of her husband. If the husband, 
without reason, refuse to concur, or be incapable of concur^ 
ring, on account of any disability, either legal, as forfeiture, 
natural, as fatuity, or accidental, as residence abroad, or iJF 
the suit be against him, the judge will authorize any person 
whom she recbmmends to concur with her, and carry on the 
action in her name ; who is called curator ad litem.^ The 
husband cannot raise action intbe wife*s bwnconcemsj without 
her consent. 

Another consequence of the husband's curatory is, that all 
deeds done or granted by the wife, without his consent, are 
null, though they should relate to her own property, and 
should make no encroachment on any right competent to him. 
This extends even to a bride; she cannot, after proclama- 
tion of banns is begun, contract debts, or do deeds, gratui- 
tous or onerous, to her husband's prejudice, or her own. 
The proclamation, in order to have this effect, must be made 
in the church of the parish of her residence, as well as in xhax 
of the bridegroom's. But the privateknowledge of the person 
dealing with the bride, that proclamation had been n^ide in the 
bridegroom's parish church, will be effectual against him.^ 

See sect. Wjf^s tyjon Property. 

2, Obligatiens to third parties by xvife. » 

(I.) Debts before marriage.-^The husband is liable in pay* 
ment of the moveable debts contracted by his wife before mar* 
riage, though they should exc<;ed what she brought : but the 
wife is still the proper debtor, and must be cited as such ; the 
husband is called merely for his interest. The husband's liabi- 
lity tails by the dissolution of the marriage. After that time, 
siyh debts can be made effectual only against the wife's repre* 
sentatives, or by diligence against her separate estate.^ But 
this obligation is perpetuated against the husband, if complete 
diligence, as arrestment, followed by decree of furthcoming, 
have been used against his estate, upon his wife's debt, whilst 
she was alive. He must, in such cases, either abandon his 
property so affected, or relieve it by paying the debt. Thougli 
decree have been recovered against the husband for the debt 
during the marriage, yet, if his estate have not been attached, 
the obligation upon him falls upon the wile's death, though 

' ^rskinc, i. 0. 21. f Ibid. 2^* 3 (tiid. 16. 
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dtiigence by imprisoiiincQt have been used against hit person.' 
If the wife's creditors have not been able to obtain payment 
after her death, from her share of the- society goods, or from 
her separate estate, the husband is liaUe to them, though they 
had used no diligence against him, to the extent wUch the 
tocher or portion received by her exceeds what was ordinary 
tod suitable, considering the rank and fortune of the parties.* 

The husband is liable for such debts only, due by the wife, 
as would have fallen under communion had they been debts 
due to her ; for instance, only for the interest on bonds of 
borrowed money; under the exceptions, that he is liable for 
all her debts where he has been, by the marriage contract^ 
assigned to her universum just heritable as well as moveable, 
and that he is liable, after discussing her representatives, to 
the extent to which her tocher is greater than ordinary, ac« 
cording to the situation of the parties.^ 

The person of the wife, while the marriage subsists, is free 
from execution upon debts contracted by herself ; but the has- 
band becomes liable to personal diligence by her creditors in 
iier stead.^ A justice of peace has been subjected in damages 
for ifk prisoning a wife for a civil debt.^ Execution, however, 
snay be used against her person to compel her to perform acts 
v»hich are in her power, and which, she alone can validly per- 
form, as to exhibit writings in her own custody, upon letter^ 
pf diligence.* See imjrisonment. 

{;i.) Personal obligations during marriage. — All personal 
obligations granted by the wife during marriage, though with 
the husband's consent, are ipso jure void \ as bonds, bills, pro* 
inissory-notes, obligatory receipts, contracts, &c. for whatever 
cause they may have been granted, whether for borrowed 
inoney, for the price of goods, or as cautioner for others \ and 
such obligations do not acquire force even by the wife's judicial 
ratification of them. But there are exceptions. Where th$ 
wife gets a separate peculium^ or stock, either from her fatlj^er 
or from a stranger, for the maintenance of herself and her 
children, which is, by the grant, exempted from the jus ma* 
fiiif she can lawfully charge or burden that stock, and bind 
herself for sums of money in relation to it.' Where there is 
a legal, or eten a voluntary, separation of husband and wife, 
and he has settled a yearly sum upon her for her separate main- 
tenance, her )>erional obligations, come under during their se« 
paration, are effectual against her ^ yet not so as diligence may 



* Erskine, i. 6. 17, » Ibid, 3 ibid. 18. 4 Ibid. 19. 

5 pitcaiin dgauist Deans and Preston, 19tii February 1715 ; DicL li. 314* 
^ ^ frskine, i. 6. 19. 7 lirsiiine&'s smaller ^ork, i, 6. 15. 
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proceed against her person. Such obliptlons granted by her ' 
after separation cannot affect him, if he have settled a «?ufficient 
allowance upon her.' A wife may bind herself, and not hef 
husband, where they are not judicially or voluntarily, but de 
factOy separated ; as, where he goes abroad, and she cairies oi| 
Some trade at home, to support herself.* 

(S.) J^if^s aime- — Obligations formed by the wife's ctime, 
or delict, as fines or damages, stand good against herself; but 
they have no operation against the husband, unless he be con« 
victed of accession to the crnne or delict. The eflfect of such 
obligations is, in several respects, limited, even as to the wife ; 
for though she may be banished, imprisoned, or even punished 
capitally, on a criminal trial, yet if the punishment resolve into 
a fine, or if damages be awarded against her, her person cannot 
be attached for such fine or damages during the marriage, nor 
can the goods in communion : diligence must be suspended till 
the dissolution of the marriage ; except as to such separate pro- 
perty belonging to her as does not. fall under th^ jus mariti,* 
But some have thought that the goods in communion may be 
attached for a fine inflicted on the wife, or damages awarded 
against her, before marriage. 

(4'.) Wif^s (mn property. — A wife's obligations with regard 
to heritable property belonging to her (as to which, however, 
justices of peace have no jurisdiction) are effectual, if the hus* 
band, as her curator, have consented. The same law applies 
to faraphemalia^ which are the wife's exclusive property. If 
the wife impledge such, without the husband's consent, in se- 
curity of a debt contracted by herself, they continue her free 
property, and are not affected by the pledge. She may im- 
pledge such, without the husband's consent, for a debt con- 
tracted by him, as his consent is presumed in such a case.^ See 
$ect. Curatory. 

A wife's power in making grants, not to take effect till her 
death, are more ample, as the husband's interest ceases before 
they have operation. Thus, she may. without her husband's 
consent, bequeath her share of the goods in communion, by 
testament. And she may become bound for a sum of money 
in the form of a deed inter vivos, if it be not to take effect tilt 
after her death.' / 

(6.) Praepositura, — Where the wife praeposita negotiis by 
the husband^ entrusted with the management either of a par- 
■ — ■ ■ . I - — -^ JM 

■ Erskine, L 6. 25. * ChurBside against Carrie. 11th July 1789. 

I Eitkine, i. 6. 24» 

t Ibid. «7. ^ Ibid. t%. 
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tkiilar braadii Df bminetSs^ or of his whole affairs^ all the con** 
tracts into which she enters, in the es^ercise of her praepasu 
tura^ even the dehts due for the price of goods, though thef 
should not be constituted by writing, but should arise merely eg 
re, froqfi furnishings made to her, are effectual ; byt not against 
her, only against her husband. A wife praeppsita over a shop 
cannot borrow money so as to hind the husband/ A prae-- 
fositura may be constituted either expressly, by a writtea 
commbsiOn or factory, or tacitly, where the wife has been in 
use for a tract of time, without a formal mandate, to . act for 
her husband, while be either approves of her management by 
fulfilling her deeds, or at least, being in the knowledge of itj^ 
connives at it, or acquiesces in it. With regard to disburse- 
ments necessary for a family, the wife is presumed,, while she 
remains in fiunily with her husband, to have a praepositura 
with regard to them* In this chvacter, she has power to order 
whatever articles are proper for the family, and the husband is 
liable for the price, even thongh what was purchased may 
have been applied to other uses, or though he may have given 
the wife a sum of money sufficient for the family expence.^ 
Loans of money are in a different situation from furnishings | 
the lender must shew not only that the money wa^ necessary, 
but that it was actually applied for family purposes.^ Th^ 
praeposiium ceases by the wife's abandoning the family, and 
taking up her residence elsewhere. The husband is then 
liable oply for the expience of her necessary subsistence, as far 
as be has not provided her* It ceases also by the husband 
depriving her of the charge, by obtaining inhihitiqn^ against 
her from the Court oi[ Session ; after which he is liable only 
for debts contracted by h^r for such furnishings, suitable to 
her quality, as he cannot prove that he provided for her other* 
\vise«4 

$. Donations Revocable. 
Deeds by the wife to the husband, or by him to her, during 
.marriage, importing a donation, are indeeid valid, but may be. 
revoked by the granter at any time during life. A deed which 
is truly a donation by one spouse to another, is revocable^ 
though granted nominally, or in trust, to a third party. But 
an obligation truly gratuitous, by one spouse to another, is 
irrevocable, if it contain a right, even gratuitous, in favour oj^ 
a third party .^ Mutual remuneratory grants, made in consi* 
■ 1 1 ■■ ' ' ' ' ■ ■ "' — - — ■ ' 

' Foster against Fcrgusjon, 20th January 1737 ; Ekhiea. 
* Erskine, i. 6. 26. ^ 1 his has been f^unti ia several cases, bi;t n^ne 

of them reported. ^ I.rskiiie, i. 6k 2U. ^ Ibid. 39* 



deratkm of each other, are not reToctUe, if they bear a rea4 
soBiUe proportion to each other. Grants given in conse« 
qaence of a natural obligation are not revocable/ 

Itiese donations may be revoked, either expressly, by an 
explicit declaration of the donor's will to revoke, which ought 
to be in writing, if the grant was in writing, or tacitly, by any 
deed of the donor inconsistent with the gift| as making oyer 
to another absolutely the subject gifted.' 

> 

4* Judicial ralificatim by vbife^ * 

. A deed extorted from any person by force or fear, is, of 
tourse^ reducible upon that ground in the Court of Session* 
This is, in particular, the case where a husband has extorted^ 
from his wife, either a principal deed of any kind, or a consent 
fe his disposing of lands settled upon her in liferent, or the 
like. And reductions by wives upon this ground were, at on6 
time, often pursued vexatiously. To secure the grantees against 
the consequences of such actions vexattously pursued, ratifica* 
tions have been introduced into our practice, by which the wife^ 
appearing before a judge, declares, upon oath, that the husband 
did not induce her by force or fear to grant the deed, or to give 
her consent, but that she did it freely, and for her own advan^ 
tage, and that she shall never afterwards call it in ,question. A 
deed may be ratified before any judge, very often a justice of 
peace, even before one* within whose jurisdiction neither the 
wife nor her husband, nor the graotee, reside* It is not neces- 
sary that the wife make oath in court. If the husband be 
present at the ceremony, the deed is presumed to have been 
ratified under his influence. Nay, if the ratification do not 
expressly mention that he was not present, it is null. There 
appears to have been at one time a practice of taking the wife's 
solemn declaration merely, in place of her oath \ but the suffi* 
ciency of this is very doubtful/ An instrument in the hands 
of a notary is taken upon the ratification^ in the form of a ju« 
dicial act.'^ 

Judicial ratifications by a wife may be taken by a judge, be« 
yond the bounds of hb jurisdiction i^^e^JuUiccsy sect. Particu« 
lars not in Commission). 

5. Effects of dissolution. 
If the marriage be dissolved within year and day after its 
contraction, all grants made in consideration of it, become 
void, and things return to the same situation in which thejr 

\ £rskuie^ U 0.30. f lbi4« 31 » f lbl4. 3% « ibid. 34.« 
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stood before tbo maniage.' The right which the httsbaod 
' acquires^ by the marriage, in the wife's moveable goods^ coons 
to an end reirbi as if it had never been acquired** If a living 
child had been procreated of the marriage, which was heard 
to cry, though it died immediately after, the marriage is as 
effectual as if it had subsisted for year and day .3 It is cocn^ 
monly provided in marriage contracts, that the msurriage shaU 
be effectual, though dissolved within year and day^ without the 
birth of a living child. For the division of uhe goods in com^ 
munion, upon the death of the husband or the wife, see sect« 
Communion of Goods* 

When the husband and wife are divorced^ they have, of 
course, no more concern with each other, or effect upcHi each 
pther's obligations, than strangers. 

For f he degrees within which marriage is prohibited^ see 
Incest* 

For a wife's admissibility as a witness, see Proof. 

MEDITATIO FUG^ WARRANT. 

• This is a subject deserving great attention, as it is one of 
the most delicate parts of the duty of justices of the peace. 
And it may be mentioned that, on the one hand, a justice who 
{iroceeds irregul^ly or illegally in granting such a warrant may 
be subjected in damages to the debtor (the creditor being also 
liable in such a case \ and being also Hable in circumstances 
which may not subject the judge, e. g* where he swears falsely 
to a debt, CMT to such facts as may force a judge, with no op- 
portunity of seeing them refuted, to issue a warrant) \ and 
that, on the other band, a justice may be liable to the creditor^ 
for the debt, if he refuse this warrant improperly, and the 
debtor escape.4 

To describe it generally ^ it is a procedure by which a debtoff 
who intends to leave Scotland to the disappointment of his 
creditor^ may, on the creditor's application, be committed till 
he find caution to answer personally to the claim in the courts 
of Scotland, within six months from the date of the warrant 
of commitment. There have been instances of its being used 
in criminal cases, but that is improper. See Arre^. — Bail*, 

I. When comprtsnt. 
This warrant may be obtained if there be merely a claim 

' i ■ I . ■ ■ ■', ^ ~ 

1 Erskine, i. 6. 38. « Ibtd« m. a Ibfd. 40. 

4 See Bcirs Com* 3d cdiU il 476. 
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^4thtf though aot at the time established by document or 

decree* 

It may be obtained even upon a debt contracted abroad^ to 
a foreign creditor, by one who has fled from abroad to avoid 
diligence* i and even though siich foreign debtor have not es« 
tabUshed a , domicile in this country^ but is only transiemlf 
here i at least, if he have come with the fraudulent purposo 
of avoiding the« diligence of the foreign creditor .3 

It may be obtained though the debtor have a personal pro* 
tection against diligence, if he be taking steps to leave Scot- 
land*'^ It is not competent against one who is by privilego 
tempted from imprisonment |br debt/ (See Imprisonment.) 
It is not competent where the creditor has a caption ready for 
attaching the person of the debtor, as he has already the fiiU 
diligence of the law. 

It may be obtained though the debtor hnve sufficient pro* 
perty in this country to answer the debt. The creditor is 
entitled to have it in his power to use diligence against tho 
person ^ 

With regard to the Jitga or flight, the meditation or inten« 
lion of which is meant to be obviated, and is therefore requisite s 
the debtor must intend to leave Scotliind. It is not enough 
that he intends to lea^ e one part of Scotland for another,? evea 
for the sanctuary of Holyroodhouse.^ He must have a pre« 
sent intention of flight.9 

It is not held necessary that the removal be for the purpose 
%f defrauding. It is sufficient, whatever be its cause, that it 
will have the effect to deprive the creditor of personal execu* 
tion'^ 9 but it seems to be necessary to state that it will hav)e 
that effect. X^'or instance, this warrant has been found com- 
petent against a person who meant, without any apparent 
firaud, to go to Ainerica, in order to prosecute his business of 
H factor.ii 
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* Wright against Gammell, Oth February 1783. 

^ Erskine, i. 3. ^1. — Ray against Bellamy; 2l8t June 1763«— Tasker against 
Mercer, 4th March 1801.— Bell's Com. 3d edit. ii. 4T4. 

3 Jouet and attorney against Wooley and Maidmeot, November 1796, ia 
Hatchcson, i. 436.— Bell's Com. 3d edit. ii. 475. 

4 Beirs Com. 3d edit. ii. 475. 5 Ibid. 

* Heron against Dickson, 16th December 1773. 

' Laing against Watson and MolUson, 30th December 1789* 

* Place against Donnison and Attorney, 2d July 1814. 9 place, suprtu 
» Beirs C«m. 3d edit. ii. 473. 

" Wright against Gammell, 6th February 1782. The words of the applica- 
tion in this case were, ** that the petitioner is credibly informed, and has just 
** ground to believe that tlie said George Wright docs not mean to remain ia 
*^ Scotland, but intends soon to withdraw himself from Scotland, wbertby the 



SS4 tiTBDITATiO FI^GJE ilTARRAirt; 

There has been a difference of opinion, whether an ofSc^ 
of the army, going abroad by the command of his superiorsf 
fe the discharge of his duty, e. g> to join his regiment, be in 
fiiga. Tn one case the Court held that he was infuga^ But 
in two other cases, one of them the latest on the subject, they 
held that he was not ;^ and opinions approving of the judgments 
in these two cases have subsequently been expressed from the 
Bench. The same principle, of course, applies to an officer of 
the navy going out of Scotland upon duty. 

An English bankrupt, against whom a commission of bank-^ 
ruptcy has been issued, but who has not obtained the Lord 
Chancellor's certificate, may be iinprisoned in this country as 
injiiga^ upon hil preparing to return to EngUiid.' 

Where the absence from Scotland is only to be teriiporary 
and short, and is not attended with suspicious circctmstances^ 
it does not appear that the debtor tan be considered as infuga. 
Thus, in a late case, with regard to the master of a coasting 
vessel which sailed regularly between the west of Scotland and 
Ireland, the Court, upon report of the Lord Ordinary on th^ 
Bills^ were of opbion that he cotld not be held to be infugft 
when setting out upon one of his periodical voyages, unle^ 
thei-e were ground to believe that he intended not to retnmi 
as usual \ and they compared his ease to that of the guard of a 
mail-coacl^j who may have occasion to cross the Tweod.* 

it. Procedure. 
Th^ cfedltoi* who believes that his debtor intends to leavier 
Scotland by fuga^ such )as already described, makes appiica* 
tion to a justice of the peace, or other judge or magistrate hav-' 
ing jurbdiction in the territory within which the debtor is at 
the time;$ ahdj in pi'esence of that judge, swears to the verity 
of his debt, and to his belief of the debtor^s present intention 
of such^ga ; and must specify, at the same time, in his oath^ 
the reasons or facts upon which his belief is grouBded.« 



•< cfTcCt of the aforesaid process against him, &c; will be utterty <lisapp6intcd,** 
^c. The creditor did not alkdge a purple to evade payoieut. I'his was spccisClIjf 
objected to, but the objection. wa8 not sustained. % 

" Campbell against Montgomery, 1700, Bell's Com. 3d edit. ii. 474. 

^ Scott againat Sandilands, 7th December 1744^ Falc— Eryso/i, lUth March 

1812. 

3 Dickie against t)ick and others, 20th December 1811. 

« Suspension and Libeiationy Shearer, 10th July 1813, Second Division, not 

reported. 

S Biirrowfield against Ivitherspoft, June 1727, Diet. I. 571. 

^ Laing against Watson and Molli^ou, 20th December 1789. — Scudamore 
against Lech ms re, 3d June 17 &7.--Robcitson against Chisholm and others, 
20th June 181?.— Place ara'n-ttJonnHpn and attorney, 2d July' 1814,— BcU's 
Com. 3d edit, ii, 471—2.^ 
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Soitietmles the creditor makes oath (or affidavit^ at it is usu- 
Uly called, when made in England or Ireland) beforcf the judge 
of a jurisdictbn different from that in which his debtor is, 
for instance, that from which he has fled, and gets a mandk* 
tary or attorney to present this oath for htm, with a proper 
' application, to a judge of the jurisdiction in which the debtor 
is. It is common, especially where the original aiEdavit has 
been made in England or Ireland, that the mandatary makes 
oath before the jadge to whom he applies, particularly as to 
his belief oJF the debtor's in^nlion to leave Scotland. And, 
in a late case, the Court seemed to consider this as indispen* 
sible I at least where* from the interval between the oath and 
application, or otherwise, there is a chance of an alteration in 
the debtor's circumstances or intentions having taken place.^ 

In several of the cases in which the debtor had fled from 
. England, the creditor there swore that the debtor had left 
England in order to evade payment of his debt, and that he 
^bdieved he would also leave Scotland for the same purpose, 
when he shoald hear that the creditor intended to proceed a* 
gainst him;. and the oath, so qualified^ has in several cases 
either been received without objection^^ or the objection has 
been repelled.^ 

It has beeii found to supersede the necessity of taking thef 
creditor's oath, that the debtor acknowledged his purpose tb 
leave the country^ ; or that evidence was produced before the 
magistrates, of his being a. stranger, a swindler j and a cheacs 
But these, especially the last, were very particular cases ; and 
it is the safe and proper course in every case to require the 
oath, particularly as greater strictness is gradually gaining 
ground as to this warrant. 

If the grounds of suspicion of the debtor's intention of /agag 
mentioned by the creditor, appear to justify the suspicion, the 
judge immediately grants warrant for bringing the debtor be« 
fore him for examination. This he does summarily^ and witb^ 
out intimation to the debtor. 

This warrant fcnr apprehension ^ as the charge b of a crinunal 
nature, being an allegation of fraud, may be executed upoa 
Sunday <<; and, if granted by the bailie of the Abbeys within 
the Abbey.7 
,j_^ ■ ■ _ ■_ I J. _..•.' '- _^_— ^— — ^— ^^ ^1^^^ 

' Place, sufrom * Scddamore, n^jvi; Tasker, sufirai Ate 

' < Bowes agaiiwt Reid, lOth February 181^, not reported. 

^^ Wright against Gammell, 6th February 1788. 

'< Dean against Magiatrates of Ayr, 27th January 1803. ^ 

* Kempt against his Creditors, leth January 1786. 

f Park against Beitnet, 10th February 1787«*-Wi|;ht against Nibit«^ flH 
>iarcb 1793. 

P 



SS6 XKDXTATXO WVOM WABBllCT. 

There is a great direrttty of opinions upon the bench of ike 

Court of Session, how jfar the judge can delegate the ezami- 

aation of the debtor to the clerk of court, or other person not 

being a ma^trate : and this will be a sufficient reason for the 

- j udge not delegating that dutyj , 

If the debtor in his declaration admit circumstances which 
necessarily infer an intention oifitga^ such as has been de« 
scribed, there is of coarse no occasion for £uther inquiry. If 
he do not, the judge must make such a summary inquiry into 
the allegation of his intentions ot^/uga^ as seems proper in the 
circumstancc^s of the case. It might sometimes defeat the 
ends of justice, if evidence of the causes of the creditor's 
belief irere reqiaiied of him : but at the same timey wher- 
ever k may reasonably be believed that such evidence 
would be i» his power, if the causes of suspicion assign- 
ed by him were true, it appears that it ought to be requir* 
ed of him. The debtor ou^t to be examined' in reference td^ 
any cnrcumslance which may appear suspicious, and onght txy 
be allowed to bring forward evidence to refute the allegations 
of th^ credkor, for which purpose he seems to be entitled to- 
« short delay if he require k, he remaining in custody in tb» 
' meantime.* 

If^ on considering the whole case» there be no reasonable 
Iftlief that the debtor intends to leave Scotland by zJugOj aU 
seady described, the judge immediatdy liberates 1^. If there 
bs reasonabk belief erf* such intention, the judge grants warraac 
for committing him till he find caution, in the terms after 
seentioned* It is not competent tognmt this warrant till the 
judge have examined the debtor.' Tlie e£BKt of the warrant 
is to authorise, the imprisonment of the debtor's person in th^ 
common jail, or, if he be within the Akbejt in the Abbey 
jail,^ till he find caution* 

The debtor commuted for want of caotion is entkled to be. 
Ubeiated if no action be raised^ or diligence done,, within six 
months from the date of the warrant of commkment. Where 
actiee is raised whhin the six months, the debtor mpst remain 
in custody to abide tiae issue of k„ unless he can find caution 
Qoder the warraai. 



tfMBft M«6tbbMi ana HsAiltoa, Utii Mty. IdlS.— Cairicfe 
against Martin aod Coi&j]«oy» litk ^or* 1818 i not yet reported. 

^ See Beirs Com* 3d £4it* ii* 471— 2« and Scudamore against Lecbnerct 
Sd June 1797. 

3 Captain Hamiltont 9SA May 1811— ^Robertson against Cbisholm and 
tthers, 20th June 1812^^-^Anderson i^nst Smith, SSth November 1814. 

♦ Psrk against Jknnet, lOth FchiMsry 1787«^W^t ajpinst Niblie^ atk. 
Match 119S. 
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. 'Where tke oath of the creditor, the examinalion of the 
debtor before commito^ent, or any other necessary step of 
procediire, has be^n omttted* the debtor is entitled to be iq- 
st^otl; liberated i ^ven tl^augh he have found caution in terms 
,of the warraqt of commitment, and have b^en iinprisonedy ofi 
the cautioner produciog him at the bar/ a$ afterwards ex^ 
plained* 

The df btort when committed for want of cautbn, may be 
allowed any indulgence by the jailor, for instance,, enlargement, 
provided he be produced in judgment when called for.a 

III. Cautioner's OBLIGATION. 

The caution which the debtor is directed to find is, to the 
extent of the debt, and interest, if due, not that he shall pay 
itfae debt,^ but only judicio sisii (that is, that he shall attend 
personally at all the diets of coon when required), in any 
action, relative to the claim in the application, depending at the 
date of the warrant of commitment, or in any action whicl^ 
shall be raised fpr it before a competent court, within si^ 
months from that date, otherwise the cautioner is to be liable 
for the amount. 4 Where it seems premier, the obligation takeqi 
is only to present the debtor a certain reasonable time afcef 
I'equisition t for example» in one case six months notice was 
fiUowed ^bere the debtor could shew that his affairs required 
him to go abroad.^ 

Under this bond the debtor must be presented personally icf 
court, and as open ^.diligence as at the time of his apprehen- 
sion.^ This,, however, is not to be taken in a captious sense } 
bot only in a reasonable way, so as to answer the creditor'^ 
purpose : for instance^ it is sufficient that the cautioner shews 
where the debtor is lying iii jail for another debt, so that the 
creditor may arrest him) and instructs the truth of this by a 
certificate tmder the hand of the iailpr. 

The obligation of the cautioner expires,— 1. By the death of 
the debtor during the action. 2. By th^; cautioner giving the 

«^a^1i « I. I ■ .PI I ■■III I i.i ' — ^»^^^— — — 1»— i^— — ^1— — — II 

' Robertson against Cbisholii)* aod othets« l^Oth Jaae lf^l2, 

* Gordon agaipst Wellis, 24th January 1786. — Brown aj^ainst MagUtratct 
of Lanark, 16th November 1792.— BeiPs Com. 3d edit. iL 475— 6« 

^ Herries against JLidderdales, 7th March 1755. 

4 Sometimes the six months arc made to run, not from |he date of tHe 
warrant of commitment, but from the date of the bond of caution. But it 
rather appears that, where those dates are dUTerej^t, the former ought to be 
taken, as the principle is to allow six months, and no more, to enable the 
creditor to bring his action. 

^ Wri^t 9g»an6t Gammdl, 6th February 1782. 

^' Talker aga'nst Mercer, 27th February 19Q2. 
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creditor due notice of his intention- to present the debtor irt 
court, that he may be freed from his engagement, and preJenf- 
ing him accordingly, and protesting for freedom: in which 
tase the debtor mav be committed of new till he find caution, 
if he be still in fifjeditatione fuget^ S. By the creditor requir-i 
it)g product ioti of the debtor before the decree becomes final, 
on reasonable notice, and the cautioner producing him, and 
'protesting that he shall be free : in which case also the debtor 
tnay be committed for caution. 4. By action being concluded 
by the decree being extracted without presentment of the debtor 
being called for.* 5. By expiry of the six months without 
action being raised. 

IV. Security AVtttL nccREC. 

As the calitioh unde?r the meditatio fugce warfa'nt exteirfi 
in the first instance, only to appearance in ihe'action, an fex- 
'tension of this warrant ha?5 taken place, to secure the creditor in 
personal execution, where there is Reason to believe that the debt* 
br means to leave Scotland whenever decree is extracted, with- 
out giving the creditor time to obtain a caption upon it. It pro- 
ceeds upon a new application to a judge, which, like the origi- 
nal application, roust be supported by the creditor's oath of be- 
lief of the debtor's intention to leave Scotland beforfe execution, 
and by a f pacification of circumstances rendering that probable, 
and by the examination of the debtor. It may be obtained either 
before or after decree, and though caution to appear in the 
siction have not been found. If the action be depending, and 
the debtor appear in court, by requisition to the cautioner or 
otherwise, the judge before whom Hi depends will grant the 
warrant. The caution to be found is, that the debtor shall pre- 
sent himself at some place of public resort in Scotland, as the 
sherifiF- clerk's office, &c* at such a specified time as^ay enable 
the creditor to execute personal diligence against him, t)y giv- 
ing a charge and obtaining caption.' 

This warrant seems to be governed by rules analogous to 
those which govern the warrant to find caution for appearance 
in the action. In particular, the cautioner must present the 
debtor as accessible to diligence as when apprehended ; and if 
he be committed for want of caution, and diligence be not used 
within the reasonable time specified in the warrant, he seems 
entitled to be liberated. 

See Border Warrant. 

< Stevenson and others against Chisholm and others, 11th March 181?. 

* Stewart against Praser, bth July 1809. 

* bt« Coikburn against Inglis, 21«t June 1770. 
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MILITIA. 

I. Regular. Militia. 

The ground work is the act 42 George III. c. 91» whichi^ 
iiQwever, has undergone considerable alterations. 

A great part of the business is conducted bj the sub-division^ 
meetings of lieutenancy, which generally consist of two 
lieutenants, or one lieutenant and one justice, and sometimes 
of two justices. But it is not within the compass of this sum- 
mary to treat of the duty of the lieutenancy^ The subsisting 
acts must be consulted. 

Justices of Peace, as such, have certain duties imposed upon 
them. They have jurisdiction with regard to wages due to 
servants inrolled ; with regard to substitutes or volunteers not 
appearing to be sworn in ; with regard to money agreed to be 
given to ii substitute or volunteer ; with regard to militiamen 
enlisting without authority into other forces; or Serjeants 
beating up for volunteers without authority. The militia, 
whep f:alled out to annua} exercise, are to be billeted by jus- 
tices and niagistr^es as regular soldiers. A justice is to assist 
in providing frarriages, horses,^&c. for conveying the arms, &c. 
of the militia when on its march on exercise, as the regulars. 
He may punish a militiaman for not appearing at exercise, or 
for deserting. H^ may commit a person appearing to be a 
deserter, till be be claimed. He may punish for buying mi** 
litiamen's arms, &c. Penalties under L.2Q, not otherwise di- 
rected, may be recovered before justices. The provisions in 
the mutiny act, as to enlisting, extend to the raising of men 
by beat of drum for the regular militia. 

MiUtiamen's wives have a certain allowance from the coun- 
ty, the rate of which is fixed by the justices at their Michael- 
mas quarter sessions. The minister and kirk-session are to 
grant every three months a certificate of the state of the mi- 
litiaman's &mily ; on production of which, any justice satisfied 
with it makes an order for an allowance, which he transmits 
to the clerk of supply/ 

Those are the outlines of the most prominent subsisting 
regulations which concern justices. But to enter into any de- 
|.ail would far exceed due limits, and might mislead, as new 
acts on the subject are passed from time to time. When a 
case occurs, the subsisting acts must be consulted. 



* 40 Geo, III. c. 9. 
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II. Local militia. 
The local militia is at present regulated by the act 52 George 
III, c» 68, to which some additions have subsequently beea 

In a great variety of things to be done^ two deputy lieute- 
nants fnay act» or one lieutenant and one justice, or sometimes 
two justices. 

Any justice may impose any penalty under L.^O^ oh confess 
sion^ or oath of one witness, to be levied by disti^ess. If vAf 
disptite arise between masters and servants inrblliiig, About 
wages under L.20, a justice may settle k. Any two justices 
and one deputy lieutenant may, in absence cf the lbird4ieute« 
tiant, vicelieurenant, or sheriff, call out the local militia t6 
suppress riots. A local militiaman falling sick on the iiiiifiih 
may be relieved, on warrant of a justice, by the kirk sesstefli^ 
Any justice may grant warrants for impressing cai'riages tot 
locsJ militia on its march. Men selling, pawning, or losing 
their arms, &c. to be punished by a justice ; also persons buy* 
ing those articles. Justices may commit deserters, pay SOs. t6 
those apprehending them, and punish those harbouring theo^. 

Persons on half-pay, serving in the local militia, may receird 
pay, on taking a certain oath before a justice.^ 

To enter into detail would be prolix ; and might mislead, a$ 
new acts are passed from time to tim(}. Justices can prdcuro 
the subsisting acts when necessary. 

See jScrfflfim.— Volunteers. 

MINORS. 

» 

QtJEsTioNs 6n this subject toay occur before justices in thp 
exercise of their civil jurisdictibn. 

All persons under 21 years of a^e are called minbrs. Male^ 
under 14- years^ and females under 12, are called pupils \ mal^ 
and females between those ages and 21 arc called minors pu^ 
leres (marriageable), or sometimes simply minors. 

Upon the death of the father, who is the natural guardian 
of minors (see Chiidrenjy other guardians are Appointed in his 
room. Pupils have guardians appointed eith^ by their father, 
or by law, from relationship, or by the fong in Exchequer J 
in the order now mentioned. Min^s pubet^s may have gUar- 
dians appointed for them* by thefr fiither ; and if he d6 toot 
appoint such, the minors may, if they pleasej do so for itaei^^ 

" ■ ' ' — ' r f 

I 6Z Gf o. III. c, 3, sect. 7. 
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fehes. The gnardians of pa^s are adled iuion i those of 
minors puberes, curators. 

Tutors and curators cannot exercise their offices till they 
have made up inventories as re<|uired by law.' But if a debtor 
pay before that, the payment is effectual.* , 

The chief difference between tutory and curatory is, that 
the tutor is appointed to the person (as it is expressed) of the 
pupil, the curator to the estate. The pupil is held in law to 
be incapable of acting or consenting. He does not subscribe 
iirith the tutor. His person is at the disposal of his tutor or 
next cognate.^ The minor pubes acts ; the curator only con* 
fents. A deed signed by a curator without the ipinor, or by 
9, minor having a curator, without the curator, is void. The 
person of the minor is not at the disposal of the curator ; he 
chooses his own residence. 

A tutor for and in name of the pupil, and a curator with the 
miaor pubeSf can sue for, receive, and discharge, all sums due 
to the minor, even principal sums, if the minor's necessities 
demand it \ and may use diligence against the minor's debtorSi4- 
He can sell the minor^s moveables.; He can transaa, or refer 
to arbiters, all claims of moveable subjects competent to the 
minor.^ Neither tutors nor curators can authorize any deed 
4of the minor in which they have an interest, or which tends to 
jproduce an obligation against him in their own favour \ thus, 
Ik tutor cannot lend money to the minor.' 

No tutor or curator can assign any subject belonging to the 
0iiaor for the payment even of a debt due by the minor him-!* 
self (at least not. without necessity) ; but where a cautioner 
has paid a debt due to the minor, he is entitled to an assigna^ 
tion of the claim, in order to operate his relief the more easily 
Against the principal debtor.^ 

A creditor of the minor must, in his action against the 
minoi^ make the tutors or curators parties. It is sufficient tQ 
cite them edictally, at the head borough of the jurisdiction 
where the minor resides, without mentioning their names % 
and decree will go against the minor and them for their in^ 
terest : but no execution can pass on it against their persons 
or estates, unless it was pronounced on the medium that thejr. 
were possessed of the debtor's money, by which the debt 
might be paid wholly or in part.^ Where a minor has no 
tutors or curators, it is necessary that a tutor ad litem should 

> 1672, c. 2. * Erskinc, i. 7. 23, 9 H. ♦ 16. 

S 17. « la. » 19. 

i Jbid. » Ibid. %%. 
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be appointed to him in order to render a decree against hiai 
effectual.' 

The binding effects of atiy obligatioiv extending beyond the 
Ipupillage expire on the child reaching puberty, unless-the au* 
thority of the Court of Session have been obtained to it.* 

Deeds done, or contracts entered into, by a pupil, and not 
by his tutors in bis name, or by a minor pubes^ having cura^ 
tors, without their consent, are not binding against the minor i 
but the opposite party may be compelled to fulfil the contract* 
if it be deemed profitable to the minor, who in that case must 
perform his part of it. Minors, however, are bound for all 
sums profitably applied to their use. A minor pubes may 
marry without consent of curators. Deeds of a minor having 
no curators are as effectual as if granted with consent of cura.^ 
tors.3 A minor engaged in trade is bound by obligations un- 
dertaken by him in relation to that trade4 ; and a bill granted 
by such is presumed to have been granted in relation to hiis 
trades ; but this presumption may be redargued by proof of 
the contrary.^ 

Where a tutor is named sine quo non, every act of admini« 
stration requires, not his presence merely, but his consent.? 

Neither tutory nor curatory expire by the renunciation of the 
tutor or curator. Tutory expires by the death of either tutor 
or pupil, and by the pupil reaching puberty. Curatory expires 
by death in the same way, by the minor reaching majority, 
and, in the case of a female minor, by her marriage. Tutory and 
curatory expire by the supervening incapacity of the tutor or 
curator ; of which the marriage of a female tutor or curator i$ 
an instance (and the marriage of a female tutor or curator^ 
named jointly with others, or sine quo non, dissolves the whole 
appointment, unless a stronger intention appear, in the person 
making the appointment, that the others should still acts) : and 
they also expire by the tutor or curator being removed by the 
Court of Session.^ Where more than one person are named 
tutors and curators, the nomination stands if any one accept 
or survive, unless they have been appointed joint, or unless 
one have been appointed sine quo nofi, and that one decline ow 
die.»o 

If the tutor have cleared himself of the tutory, by settling 

. ■'! ■ ■ ' ■ ■ ' .PI I I I ■ I ■ 

' Bannattne, petitioner, 14th December 181 i. 

? Hrskine, i. 7. 16.— Colt against Colt, 6th March 1800. ^ m^^ 33. 

♦ Diet. i. 584-5. S Ibid. 585. 

f McDonald against , 16th June 1789 ; Dkt it. 5. 

? Mrs Susannah Verc against Earl of Hyudfyrd. l^t Jun^ 1791. 
f Scott against Scott^ 11th Marc^ 1775* ' ^ £iskinea i» 7» 29l 

f> Er^kinc, i. 7. 30. 
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the tctorial acconnts at the expiry of \U he b free from any 
claim at the instance of the pupil's creditors. But if he have 
not done so, and if the creditors have thrown. in a personal con. 
chision against him, he must shew that he has no funds of the 
pupil in his hands to answer the demand. 

The persons of pupils cannot be imprisoned ^* for any debt 

•* or civil cause."" This expression, perhaps, even preventt 

-their being imprisoned upon a decree for fine and daniages^ 

as the. matter has taken a civil form ; but they may still be im» 

prisoned directly for punishment. See Crimes, 

When, as sometimes happens, there is^ not room for any of 
the kinds of regular tutory, the Court of Session are in th^ 
use of appointing ai factor loco tuiorisy who takes charge of 
the estate, but has not the disposal of the person/ 

Where a minor pubes is pursuer or defender in any action, if 
that action be against his curators, or if he have no curators, 
and it be against a stranger, a curator ad litems to conduct his 
suit, will be given to him by the judge, even at the desire of 
the opposite party j for judgment against a minor is of do 
effect without a curator. If neither party ask the appointment 
to be made, the jndge ought to make it ex officio., This sore 
of curator makes oath faithfully to administer the office, but 
need not find security. Such curators are still more necessary 
for pupils who have suits against their tutoris.^ 

MISCHIEF, MALICIOUS. 

I. In general. 
Maliciously to injure the property of another, whether 
from malice or from misapprehension of right, is a cognizable 
crime, though of late the civil courts have usually been resorted 
to in sttch cases. It will not exculpate the offender that whatv 
he did was in order to recover a subject, the right to which 
was in controversy between the parties. Interference wichhw^ 
ful and peaceable possession of another is as culpable as inter- 
ference with property. Violence and tumult seem essential 
parts of the offence where the patrimonial damage is small, or 
has been done from misapprehension of right ; but not ifi 
cases of a different description, such as poisoning or maiming 
dogs, sheep, or cattle.^ It is made capital, by statute, to injire 
beasts of draught, or plough gear in seed time, or the former 
in harvest.^ Certain species of mischief to manufactures tfe 
.... I. , ,1 i-.i>..i ■ .1 .-I.. .1 „ > . 

* J696, c. 41. * Robertson against Elphingstoue, 28th May 1814. 

3 Erskine, i. 7. }X * Huuic, i. 119— J^l. *■ l^bl, c. 110,— l^fij^ 
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made ci|ntal hj statute, (tee Mantifiieiureif sect. Brcftkbg ioto 
housei &c) 

Justices of peace seem competent to potiish min^ instances 
of malicious mischief, particularly such as savour of a breach 
of the peace ; bur, where the act is of a more aggravated na- 
ture, their duty is to prepare the case for trial before a higher 
court. (See Arrest^ &c.) 

II. FlRE-RAUIMG. 

The most alarming and destructive kind of malicious nuscbisf 
la wilful fire-raising. 

1. H(m constiiuied. 

To constitute the prime of fire-raising, there must have been 
actual burning ( the fire must have made some progress in 
consuming the subject. But it is sufficient that the fire have 
been raised \ though only a small part of the subject have been 
consumed*! The nre-rabing must have been wilful. This is 
often of difiicult proof, and must be judged of by the circum«» 
stances of the case.^ The guilt is incurred, though the fire 
svas not applied directly to the subject which the accused has 
wilfully destroyed, but to another from which it was likely to 
communicate.^ It is immaterial whether the btiming be the 
ultimate object of the culprit, or only a mean of farther mis** 
fchief| aa burning the doors of a jail to release the prisoners.^ 

3. Howpunisked. 
The setting fire to houses^ corns, or coalheughs, is capital.^ 
By houses are hece understood any buildings whether dwelling 
houses^ work*hous^s or ware-houses, or bams, stages or 
other out-houses, if they be not mere hovels or temporary 
|>UKes of shelter.^' The capital crime is complete if a landlord 
bum his house to injure his tenant who is in possession j or if 
the tenant do so to injury the landlord } or if a fiar do so to in* 
jure the Itferenter who is in possession ; or if the liferenler do 
so to injure the fiar .7 It seems not settled whether it be a 
capital crime to burn a man's own house in order to deTraiid 
his insurers.* A man may, indeed, if he choose, bum his 
own house, if no inconvenience follow to others ; but if the 
hoDse be situate in a town, and the owner set fire to it| with- 
out any bad intenion, so as to create alarm or do daou^,^ 
he is punishable arbitrarily.^ If he s^fire to it with the inteo* 

m,» I I . ■ ■ . ■ I 111! .1 ■ . . 111! _ -—»■.». II I ■ I .1 I .— ■ ^ i^— ^^>«^i^^»»^^— a» 

' Hume, L 123—5. * Ibid. 125—6. ^ Ibtd. 126—7. 4 Ibid. 127^ 
5 Rtgizm Majestntem, b. iv. c. 6.-1426, c. 75^—1528, c 8.* 1540, c. llf* 
«^1567, c. 32 —7 Anne, c. 21.- Hame, i. 1?|, ^ Hume, i. 128, 
7 Ibid. 12p. • Ibid. 130^}, ? |bi<j« 130» 
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tiim of burning the houses of others, and this wjarir follow, hll 
crime of course is capital. Corn is protected equally whether 
in the £e!d or in the barn^yard/ 

The maliciously setting fire to any wood^ trndefwood, Qt 
coppice, is capital.* 

Biimitog ships to defraud insurers^ or others, is capttll.^ 

Wilfully burning or setting fire to any mill,^ or any build* 
ing or erection for carrying on .trade or manufactures, or fat 
depositing goods,s is capital. 

To destroy, by fire, any other property, moveable or im-* 
moveable, may be followed by the highest arbitrary punish* 
nient.« 

' The mere attempt, or threat, or solicitation, to commit tht 
crime of fire-raising, is punishable arbitrarily.? 

Justices cannot inflict sufllicient punishment for this ofi^encej 
but m^y prepare it for a higher court. (See Arrest^ 6cc.) 

NAUTJS, CAUPONES, STABULARII. 

In this article is to be noticed the obligation (questions on 
thrhfch may occur before justices under the small debt act) by 
Ivhich those persons, shipmasters, innkeepers, stablers, and 
the like, are liable for the loss or injury of goods deposited 
with them, or horses put up with them, though arising from 
the act not of themselves or their servants, under the contract 
pflocitiion, but of third parties, e. g. by theft or robbery, 
lliis obligation is extended to vintners in boroughs, though 
fhey be not innkeepers,** to householders who take in lodgers,* 
to caitiers, and'tothe proprietors of stage-cOaches.'** Not on* 
ly the masters of ships, bur the employers, are liable, each for 
jibe interest which he has in the ship." (See Damxiges^ sect. 
Shipmaster, &c.) It has been doubted, however, whether such 
questfons with shipmasters, (at least where the vessels are ships 
sailing oh the open sea, and not mere canal boats or the like), 
being of a mat itime nature, can be tried otherwise than before 
the Courts of Admiralty. 

It is not necessary that the goods be formally shewn and deli** 
vered to the innkeeper, &c. It is sufficiem that they be o^nly 
put into the inn, &c. and that they be of such bulk as must have 
fallen under the notice of the innkeeper, &c. or his servants, if 
thcfy had been properly attentive to their duty. If, however, the 

> Hume, L 128. > 1 Geo. 1. c. 48, sect. 4. ^ 29 6eo. III. c. 40. 

4 9 Geo. III. c. 29, sect. 2. S 52 Geo. HI. c. 180, sect. 1. 

9 Hume, i. 131. 7 Ibid. 131—2. • Brskinc, Hi. 1. 28. 

jU>kl. y^ BfiU*s Com. Sd £(ltt« ii« 30?. "" .£nkifiei ul 1, 28. 
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parcel be smaU» and contain money or jewds'it must be partict^ 
larly described as such, and specially delivered over to the master 
or his servants \ otherwise the owners must suffer the loss» uor 
less they can prove gross negligence on the part of the master or 
servants. The same seems to hold even of larger parcels, if 
they contain any thing very precious, such as is not usually 
cx>otained in such parcels. The owners of stage coaches and 
other carriages are not answerable for the safe conveyance of 
parcels peculiarly valuable, such as money, unless particularly de^ 
scribed as such when entered.' It has been found, though with a 
considerable difference of opinion, that an innkeeper is not 
liable for money contained in a parcel addressed to his carci 
when the person to whom it is addressed is not a guest in his 
house, when no notice is given that the parcel is to be sent, 
and when it is not marked as of particular value.a No goods 
brought into a ship fall under the edict, unless they have beei| 
delivered to the master or mate, or have been entered in the 
ship's books, or specified in the bills of lading.^ ^ - 

The party is liable in exact diligence.4 Thus, a stabler and 
horse-breaker was found liable for the value of a horse which 
died of an accident, while under his care, the accident being 
such as it was thought great caution on his part might hav^ 
pre vented. s 

The depository is not liable if the goods perish damno Ja* 
tali, by an accident which could not be prevented, as where 
horses are burnt in a stable which accidentally takes fire.^^ 

The extent of the damage may be ascertained by the oath in 
litem of the sufferer. (See Proofs sect. Oath in litem.) Yet this 
oath will not be admitted upon his allegation that money was 
taken from his pockets or trunk, unless, in the circumstances 
of the case, it shall appear probable.^ For instan(;e, if a com- 
xnon labourer should allege that a large sum of money was 
taken from his pockets in an inn, ^ seems to be necessary that 
he should shew either that he was, or that he might reasona*^ 
t^ly be believed to be, in possession of such a sum* 

See Location.'^ Damages. 

NONCONFOHMISTS, 

I. In GEliERAL. 

Vaeious statutes against nonconformists by the Parliament^ 



> MacausUnd against Dick, 6tb February ^87. 
3 Meikie again&t Skelly, ICth February 1813. 
3 Eiskine, iii. 1. 29. « Ibid. 28. 

S Hpy against Wordsworth, IStl) February 18Q1. 
* Mac4oncU against £ulei, 15ib December 1809. 
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'f)f ScotlanJ were all fepealed at the revolation, and have not 
been revived. We have no test^ as the English have, by which 
dissenters from the established church are excluded from civil 
or military employment. There is, however, this reasonable 
limitation in the act I707, c. 6, forming part of the treaty of 
union, that all persons bearing offices in any university, col- 
lege, or school, shall subscribe the confession of faith; and ad« 
here to the government and discipline of the presbyterian 
church.* 

The only exception is in the case of Roman Catholics, and 
also of Episcopals failing to comply with certain conditions,^ as 
after mentioned. 

fl. Papists. 

The laws Against Roman Catholics were passed chiefly on 
tlccount of certain of their principles, dangerous to ourconstitu* 
tion3 ; but it is believed there is now seldom occasion to apply 
them. 

The following are capital crimes. If a person be reconciled 
^o the Pope or see of Rome ; if a person be a second time con- 
victed of defending the Pope's jurisdiction within this realm; 
if a Popish priest, born within the dominions of the Crown, 
come over hither from beyond seas, or remain here three days, 
without conformmg to th6 church ; if a person be A professed ' 
Jesuit, or seminary priest, and apprehended within this realm j 
if a person be a wilful hearer of mass, and conceal its having 
been said. Accordingly, in 1755, the Court of Justiciary 
refused bail for saying of mass.* Jtistices may arrest for these 
6fFence?. 

If any person reputed a Jesuit, priest, or trafficking priest, 
or proved to have changed his name, refuse to purge himself of 
popery, according to 2l formula in the statute cited below^ he 
may be banished from the realm (by the Court of Justiciary^), 
under pain of death.^ Justices may arrest for thii offence. 

Roman Catholics taking the oath specified in the act cited 
below, are relieved from the penalties of 8 and 9 William III. 
c. 3, just mentioned.^ 

The oaih (which is long) can be procured when required. 

Thb oath may be taken at 15 years of age before the sheriflT 

Or Stewart depute or substitute, or before any two justices of 

peace for the county or stewartry where the party resides. The 

' person administering the oath must annually, within 30 days' 



' 1707, c. 6.— Hume, i. 565—8. * Ibid. 569. 3 Ibid, 

^ Ibid, and atthoritics there cited. i it Anne, c. 14. 

<5 8 and 9 William III. (1700), c. 3,— -Hume, i. 470. 
7 33 G»o, UI. c. 44, ^ect. 1. . , 



after the last day of December, deKver to the sheriff-clerk, df 
9tewart«€lerk, a list of the persons who have, during the yeafy 
t^keo the oath, specifying their quality, condition, title, sifl4 
place of abode ; and must, for one shilling, at any time before 
the list is delivered, give to the person who has taken the oath^ 
or to any person demanding it, a certificate of the fact.> 

The clerks are to make entries of the lists, which n^ay be 
inspected, and copies required*^ Office copies, or ei^tract^ o( 
the entries by the clerks, of any person having taken the oath, 
are evidence of the fact*^ Persons who have taken the oath, 
&c. may enjoy real or personal property in Scotland.^ Tlie 
act does not authorize Roman Catholics to be governor, 
chaplain, pedagogue, teacher, tutor or curator, chamberlain or 
factor to any child of protestant parents, or to be otherwise 
employed in their education, or in the trust or nunagement 
of their a&irs ; or to be a schoolmaster) professor, or public 
teacher*^ 

III. Episcopals. 

Episcopals (who were at one time disturbed) may meet for 
divine worship, after their own manner, by pastors o^rdained as 
after mentioned, not established ministers, and may use thf 
liturgy of the chvirch of England ; and sheriSs, Stewarts, ma* 
gistrate^ of boroughs, and justices of peace* are required to 
give protection and assistance to them, in their meetings for 
worshipt held in any place except parish churches.^ 

The episcopal ministers may administer the sacraments and 
marry.' Any person disturbing episcppals lawfully assembled 
for worship, or misusing their minister, upon proof before two 
justices of peace^ by two witnesses, must find sureties in a re* 
cognizance for L.50 sterling, for his appearance at the next 
quarter sessions, or before the Court of Justiciary, or other 
judge compe^nt, otherwise is to be committed to prison ; and, 
upon conviction of the offence, is to forfeit L.lOO sterling; 
half to the informer, half to the poor of the parish where 
the offence Is committed/ For proclamation of banns,, see 
iMarriage. 

Provision U made to secure the purity of the manners of 
^iscopal pastors, and fbe soundness of their doctrines, ecde^v 
siastical and political. Assemblies for religious worship iql 
episcopal chiipeis, &c. must be held with doors unfastened*^ 
The p^tor must have received orders froAi a protestant 
bishop of the church of England or Ireland, and must, before 
I - ■ ■ ■. '■ . " ■ ■■'■ ' ■ I > ■■ . 

» 33 Geo. IIU c. 44, sect. 4. * Sect. 5. « Sect. 6, • * Sect. 7. 

S Sect. 8, ^ Toleration Act, 10 Aiin^, c. 7, sect, 1. 

7 Sett. $, » Sect, 9, 9 32 Geo. HI. c. «3, «ct. 8. 
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offidatiog, ipetient his orders to the qaaiter sessions* to be re« 
corded, which is done for one shilling^ : and must, before offi* 
elating, take and subscribe the oaths of allegiance and abjuration^ 
and sub-scribe the assurance, as all officers civil and military do ; 
and must, at the same time, sabscribe the following decJaratioa : 
« I, ^, B. pastor of a congregatbn of persons in the episcopal 
<< coouuunioii m Scotlandf meeting for divine wors^p, at 
*' in the county of ^ 

«< willingly, and es animo, subscribe to the Book of Articles 
^ of Religion agreed upon by the archbishops and bishops of 
<• both provinces of the realm of England^ and the whol« 
^ clergy thereof, in the convocation holdea at London^ in th^ 
<< year of our Lord one thousand five hundred and sixty-two * 
«• and I do acknowledge all and every the articles therein cxm^ 
«< tained, being in number thirty-nine, besides the rattficatioo, 
«< to be agreeable to the word of God."* He must, before 
officiating, produce to the clerk of the shire, stewartry, or 
burgh, where his meeting-house is situated, a certificate of his 
having so qualified ; which the clerk must enter in a book for 
the purpose, and of which he must transmit a copy to the clerk 
of each house of p^liament, and must give two attested copies 
to the pastor for sixpence each ; one to be affixed to the out* 
side of hb meeting-house, on or near the door, the other in a 
cqnspicous place in the inside.^ A pastor officiating in such 
chapel, &c. without having qualified, by taking the oaths, and 
producing certificates, for the first offijnce forfeits L,20 sterling, 
half to the mlbrmer» half to the poor of the parish ; for a sub^ 
sequent offence, is to be declared incapable of officiating for 
three years.^ The first offence of this kind seems cognizable 
summarily before two justices of the peace ; a subsequent oi« 
fence seems cognizable only before the Court of Justiciary.r 
The minister must, during divine service, pray for the royal 
£imlly, as in the liturgy of the church of England; other* 
wise, for the first offence, he forfeits L.80, half to the in* 
former, half to the poor of the parish ; and for the s^&rnni\ 
offence, is to be declared incapable of officiating for three 
years.^ This offence seems cognizable in the same manner 
as that of officiating without due qualification, just noticed.? 
Any person present twice in one year in any such chapel 
where the royal family are not properly prayed for, U» the 



» 10 Anne, c 7, sect. 2.--^19 Geo. II. c 38, sect. 91^—21 Gcp. U. c, 3k 
sect. 13. ' ^^ 

a 32 Geo, III. c. 63, sect, 2. • Sect. 3. 4 Sect. 4. 

S 19 Geo. HI. c 3«, sect. 5^.. * 32 Geo. III. c. 6J, scrt. 5, %, 

7 19 Ge9r W. c* 3b, sect. ^ 
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^t offence forfeits L.5 sterling, half to the King, half to the 
informer, and may be imprisoned for six months, unless the 
forfeiture is sooner paid $ and for any subsequent offence, may 
be imprisoned for tvi^o years from the date of conviction/, 
The first offence of this kind seems cognizable summarily be- 
fore two justices of peace ; the subsequent offences, before the 
Court of Justiciary, or circuits.* Any meeting, where five or 
more persons (beside those of the household, if it be in a 
house where there is a family inhabiting) hear divine service 
performed by a pastor of the episcopal communion, is deemed 
an episcopal meeting house.' In prosecutions, it is lawful to 
adduce as witnesses, whether against the minister or hearers, 
other persons guilty? but their evidence cannot be used against 
themselves.4 Prosecutions must be oommenced within twelve 
months after the ofi^nce.s 
See Oaths — Quaker $. 

OATHS. 

T. OaThs required by law. 

These are noticed only as far as justices seem to be con^ 
cerned. 

Every person admitted into any office civil or military, ifi 
Scotland, must, within three months after admission to the 
ofiice, take and subscribe the oaths of allegiance (promising 
fidelity to the reigning family) ; and abjuration (denying the 
right of the Pretender, or his descendants, to the throne) ; 
and subscribe the assurance (asserting the right of the reign- 
ing family to the Ihrone) ; cither in the Courts of Session^ 
Justiciary, or Exchequer, in Scotland, or at the quarter ses- 
sions there for the city or county where such person inhabits^ 
ot in any court where the oaths have usually been administered 
in Scotland, or in the Courts of Chancery, King's Benchir 
Common Pleas, or Exchequer at Westminster-*' 



s 32 Geo. III. c. 6^, sect. 10. 

» 19 Geo. II. c. 38, sect. 8. 3 Sect, 6. ♦21 Geo. If* c. 34, sect. 22# 

. S 19 Geo. U. c. 38, sect. 10. — 32 Geo. III. c. 63, sect. 11. 

^ofe. — ^The penalties, forfeitures, and disabilities in 10 Anne, c. 7 ; 5 Geo. U 
c: 29; 19 Ge6. II. c. 88 ; ind 21 Geo. II. c. 34, ieem to be s<iperseded by thosor 
in 32 Geo. III. c. 63. 

« 6 Aone, c H, sect. 1, 2, 3,-8 Anne, c. 15, sect. 1, 2.— The forma of tn« 
oaths arc long, and aie so cabily procured, when required, that it is unncceswrf 
to insert them. The form of the oath of allegiance i» in I Geo. I. c^ 13, sect. 
S, of the oath of abjuration, and of the assurance, in 6 Geo. III. c. 53, sect. 1^ 
An oath of supremacy (that no foreign prince or prelate has any ecclesiastical 
•nthority in this realm) was imposed on ail officers, civil and military, by 1 
Gcob It Cf 13 ; but it is not takea in our practice. (Erskine, I 2. 33.) 



OATHS. a^l: 

These courts are to keep rolls, in which the subscriptions of 
tlVl persons taking the oaths are to be made^ to which ^U are tQ 
have access without fee.> 

Persons required to take the oaths, neglecting, are incapable 
to enjoy the o^ce^ ; and if they exercise it by themselves, or 
by. deputy, are liable to the penalties of^ 13 and H William 
III.'c. 6,^ (which, however, cannot be imposed by justices), 
. Any two justices of peace, or any other persons appointed 
by the Kbg in Council, or by commission under the gre^t seals. 
may tender the oaths to any person whom they suspect to be 
disaffected; and if he refuse to take them, such justices, Sep* 
are to certify the refusal to the next quarter sessions, to \^ re-? , 
corded, and to be from that certified by the clerk of the peace 
into the Chancery or King's Bench ; or Courts of Session, or 
Justiciary, in Scotland.* Any two justices, &c. may, by writing, 
. sumpaon any person to t^ake the oaths ; which sun^n^ons is tQ* 
be served on the person, or left at his house of aboc|e with one 
of the family ; and if he dq not appear, then, on oath pf serving. 
' the summons, such justices, &c. are to certify the same to the, 
next quarter sessipns, to be entered on the rolls i and if the^ 
person do not appear there, and take the oaths, his name being 
puUicly read at the first meeting of the sessions, he is to be 
esteemed a popish recusant convict ; an4 this is to be certified. 
by the clerk of the peace into the Chancery, King's Bench, 
Court of Session, or Court of Justiciary.^ 
. No person is to act as propurator, writer, agent, or solicitor, 
9r to .plead pr manage business before any inferior court ia 
Scotland, without having $r^t taken and subscribed the paths, 
and registered a certificate of it in the court in which he of-* 
ficiates j otherwise, on conviction, in the court where the of<- 
fence is committed, or before the Court of Session or Justi-* 
ciary, on a summary trial, he forfeits L.20, half to the King, 
half to the informer, or suffers impri^niQeqt for si:^ nionthsj^ 
unless or until the penalty be paid-* . 

. The proper officer is to have of every perspp taking the • 
oaths two shillings^ ^ but no fee is to be taken for a seaman or 
soldier, who is not a commissioned or warrant officer.^ 
. Quakers refusing to tak^ the oa^hs, may declare the effect 
vf them pn solemn aQirqiatipn.o 

Judges in barons courts must, before officiating, take the 
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. ' B''AnniB, c. H, Mct. 4. . f Ibid.Bt:c^^, 

3 Ibid. sect. 6.-rrl Geo. I. c. 1, apct. 8. 
^ 6 Anne, c 14, isect. 7.-— 1 Gep. I.t. 13, sect. IQ. . 
f i Qeo. I. c. 13, sect 11. . * 20 Qeq. IJ. c. 43, sect. i% 

y I Geo. L c 13, ^tt. 9. .y « Ibid. sect. 31» 

f $ Anne, c. 23, sect. U.-^S Geo. I..C. f. ... 



243 OAtHS. 

oatlis appoint^ to be taken by ptoons in public tnisf » and 
register a certificate of it Urith the cletk of the shire or burgh 
where they reside^ under a penalty of L.10, half to the King^ 
half to the informer, to be recovered summarily before t^ 
justices or other judge competent ; and the ofl^dert to be- 
imprisoned six months, unless or until sooner paidL' {9et 
Preface*) - * 

There are statutes with regard to ofices in England, in tfae^ 
navy, in Jersey, &c.* ; mbisters and licentiates of dignity itv 
Scotland^ i universities end schoolttasters in Scotland* t pa^« 
Uament'; lieutenancy^ | a simple reference to- which aeeoB 
sufficient. 

If. Oaths roaaiDxifeK at lavt. 

Ahy person (though not present) concerned in admihisfeN 
ing or taking any oath or engagement, in whatever form, td 
engage in any seditious purpose, or to disturb the puMk peac^« 
or to be of any association formed for such purposes or to 
obey any person not having authority by taw for Aat putposei 
or not to inform of give evidence, or not to reveal any unhivr* 
tol combination, acC ear engagement, may be transported ndt 
exceeding seven years.' Compulsion does not justify, unless 
within four days after taking the oath or engagement, or 
after hinderance by actual forte or sickness, the person tkclare 
the whole of what he knows about it, by whom, in wh<^e 
presence, and when and where it was taken, by information on 
<>ath befbre one justice of the peace, a secretary of state, or af 
privy counsellor} if in actual service, either by sucfainforma- 
tion, or by information to his commandiog officer.^ Oflencea 
are to be tried befbre the Court of Justiciary, or the circuit 
<tourts.» Persons tried under this act are not ta tie tried agaitv 
at common law for the same oS?nce, but, if not so tried, may 
be tried at counmon law.io (See f Was{)it.«-HSr£AHrfoit.) 

Any person (though not present) concerned in adminbteT'' 
ing an oath, or an engagement in the nature of an oath, intend^ 
ing to bind any person to commit any felony puni^bable wttb 
death, is to be punished with death; and every person tafcuifft 
such oath wkhout comfubiony is to be transported for life, or 
for such term as the court adjudges.**^ Persons compelled ti> 
■ I* I I 1 1 ■• N II > -I. ■ I ■ • V" 

' fiO Geo. B^ c 43, sect. 93L 

* I Geo. I. c 13.— 13 0«a 1. 1. 29.^2 GttO. U. c. ai.'^'^ Otoi IL c. 26. 

* 10 Aone, c 7, stcu 3.— 1 Geo. I. c. 13» lect. S. — 5 Gto. I. c. e9» 
4 1 Ceb. I. c. 13, sect. & ' si Geo. I. c. 13, sect. 4, 16. 

;« 1 Geo. I. e. to, vtct. 13, 14, ISi ' 3T Geo. 111. c. 1«3, sect. 1, 3, 4^ 4 
» Ibid. Sect.^. Ibid. Sect. e. ><> lbid» ScoU 1w 

; $2 G^lll. c. to4^scct. 1,4, 6^9, 
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take such oath are not justified unless thef deckre within ilr 
days zfb&r taking it, orirftfr hinde^ance by £M*ce or sickness* 
that thej took soch oath, with all that they kadi^ concerning 
it* the pebons by whom, iri whose presmce, and when and 
tvhiere adiaoinisteffedt by infomuKtion, as formerly mentioned < 
Persons confessing before being charged, and taking at the 
same titne the oath of allegiance before the justice or magi^ 
tr^te^ are indemnified.^ The o^ences t6 be prosecnted before 
the Court i^ Jiistidiiry or the circnits.^ Ptoons tried under 
this.act are not to be tried again at cooiaidn law for the same 
ofience; If not, they may be tried at commdn law.4 

Justices of peace cannot try for any of those dffeoces, but 
ti^ are competent toasrest and precdgnosce for theni. (Se^ 

For oaths ki evidence, see Proof. Fdr {irofane swearings 
i^e PntfanUy^^^Set Nonlponformisii^ 

PARTIES IN AN ACTION; 

I; CEiauNai ^losnctrndH* 

1* Proseeiiioti 

pRbtecutt6ir for^^nishoaent o£ a crime is coiti()etikit omj^ 
at the instance of the party injured, or of the public proscf^^ 
cntoir^ : except in certain iofetior offences, where special stata(e§ ^ 

have eltended the right, wfatcb are noticed In their {daces. 

To entitle any private i)etRsqfn to prosecute for a crime, bii 
interest must be peculiar, arising out of an injury which he^ 
beyond others, has suffered^ It b not sufficient that he h^ 
eome feeble and remote conceto in the issue, or one cfa ge-i 
neral nature, snch as arises to him in common with a whole 
tieighbourhood, or with all of the same class of society. Thus, 
though the keeping of a house of harbourage for thieves is ^ 
miisaoce to a whole neighbourfaooA^ none btit the public pro« 
secotor^ or be who can shew a special damage, not every heri« 
tor or inhabiunt of the district, can inisist for the punishment 
and removal of tbe master of such a honse/^ In like inanner^ 
it has been found that a prosecution before justices of thsl 
peace by the derk and tteasol^r of turnpike trustees for pitnish« 
ment on account of injury done to persons eoiiptoyed by them^ 
though accompanied with obstruction of the execution of their 
brder^ was incompetemly brought i and could not be validated^. 



.4«. 



< 62 Geo. III. c. 1014, sect, ti < Ibid. Sect. 3^ ^ tbid. 9cct. 7,' 

* Sect. 8, f Hume, fu 115. ? IWd. 116--»8!i 
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in their name by the cohcdiinie of the procurator fiscal^ A 
trustee for credttors cannot insist for punishment of frauds 
forgery, or the like injury to the bankrupt.* In certain sta- 
tutable offences, however, it is specially proTided that any 
)penron may sue ; and snch person is often called a common in- 
ibrmer. A private person injured may prosecute for crimes 
of any kind or degree.* 

Though the kinsmen or guardians of an injured person may 
prosecute in certain cases for Atrocious offences, which affect 
themselves as well as the sufferer, it seems very doubtful how 
far they ai*e entitled to prosecute criminally for wrongs of a 
lower degree done to him, e. g. an assault ; though the heir 
may pursue civilly for the patrimonial damage arising fifom 
such wroDgs.4 With regard to the degree of relationship ne« 
ctesary, a kinsman within the degrees within which marriage 
is prohibited (see Incest) may prosecute; and perhaps the 
nearest kinsman however remote. Where there are several 
persons nearly allied, but in different degrees^ is widow^ bro- 
ther, uncle, they may prosecute jointly.^ 

A person outlawed for a crime cannot ph>secute even for 
an injury done to himself^* 

A private person cannot prosecute criminally without the 
concourse of the public prosecutm*, which, however, it a(q>e&s, 
that officer may be compelled by the CQurt to give, unless the 
libel be palpably absurd, incompetent, or illegal.' The public 
prosecutor may in this way te under the necessity of giving 
hSi concourse to opposite libels \ for example, in mutual pro- 
secutions for a brawl.* 

' The public prosecutor may prosecute for a wrong done to 
any individual, even though that person should not wish any 
prosecution to be raised.^ 

He frequently gives not merely his concourse to a prosecu-r 
tion by a private person, but his instance : by which he be- 
comes as muth a party in the case as if the private party did 
tiot prosecute ; but this does not weaken the private party's 
instance. Where both give their instance, though either 
should withdraw his instance, the other may still insist*'* 
Where the public prosecutor has only given his concurrence^ 
tn the private party withdrawing his instance, or being found 
an incompetent prosecutor, the prosecution falls.^' 



* > Wingate against Browh, 17th February 1809.^Home, ii, 158. 

• • Hume, ii. 116, 3 ibid, ii. 118, teq, 

4 Humc.iu UO. » Ibid. 121. « Ibid. 122. ^ Ibid. 122^ ^ 

i Ibidi. 124. f> Ibid. 130. '^ Ibid. ii. 261. 

u Wingate against BroWli,' 17th February 180^ - ' 
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^e public prosecutor before justices of peace» is theifY 
|n*ocurator fiscal. It is frequently his duty to prosecute for? 
public offences, which are hardly crimes ; as tocroachmeats on: 
highways, Re. 

Various statutes enacting pecuniary penalties, and awarding} 
part or the whole to the informer, provide that any . personi 
may prosecute. In such a case, the private party prosecuting 
does not require to qualify any peculiar interest, nor does he 
require to have the concourse of the procurator-nscal. Where 
part of the penalty goes to the King, the poor of the parbh» 
or the like, the judgment directs the private prosecutor to pay 
that proportion of it in that way. It seems better, however^ 
that in such cases, the other party interested, e. g. the procu* 
rator-fiscal for the King, should concur, on account of their 
^ interest in the penalty. Where statutes enacting pecuniary 
penalties, and giving the whole or part to the informer, do not 
expressly say who may prosecute, this may perhaps give to any 
person having a share of the penalty a sufficient interest to 
prosecute; but it seems more proper that such prosecutions 
should have the concurrence of the procurator-fisclal for the 
public interest. 

^ 

2. Drfender. 

If tfhe defender, in a criminal action, be a mitnor^ there is 
no occasion to call his guardians \ or, if a married woman, her 
husband.x 

A criminal action, even though concluding for a fii^e oolyj 
falls when the defender dies, and does not transmit against h#s 
representatives, even after litiscontestation^ 

For the persons who may be tried by justices, see Dedinor 
iure. — Forum. For the crimes for which they m^y .try, see 
Justices* 

XL ei?IL ACTION. 

1. Pursuer. 
. Where the pursuer of a civil fiction is a married woman, she 
dinuit, in most cases, have the concourse of her husband. (See 
Marriage.) Where the pursuer is a minor jutbes^ he must 
have the concourse of his father, or of his curators, if he have 
5uch ; and, when a pupil, the action must be brought in his 
name and that of his father or tutors. (See Children.^^ 
Minors.) Where the pursuer is resident out of Scotland, the 

— ■ ■ ■- ■ I . . I I ■ ■■ !■ ■ I I , ,\^ I I I I ■! I I 

* Hume, ii. 157. 

? .Gray against PaxtOB|'18th Febmary 1773, 
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aciioii niust hi brought m his name tod that of a mandatary, 
authorized by a written mandate, who is liable to the defender 
fpr the expences/ 

On the death of the person who originally stood in right of 
the claim, hb executor may insist in it against the person lia- 
h\tt whether it arise from a civil cause, or be a claim of repiu 
ration for the patrimopial consequences of a crime or wrong ; 
and this equally whether the original creditor had raised action: 
be&re his death or not ; except in the case of penal actions 
(r e. certain actions in which the creditor is entitled to recovery 
not only the actual damage or loss, but extraordinary damage^ 
or reparation, by way of penalty, such as spulzie, when it in« 
f:ludes viole|it profits), which rarely ocqur hefore justices, in 
which action must have been brought, and proof allowed, a^ 
gainst the original party, in order to make them transmit* Be-^ 
tore an executor can insist in a ^laim of hif predecessor, he 
fnust, if the ^efen^er require it, produce a con^rmoition as ex-^ 
fcutqr frofn the commissary court 

2. Defintder, 

Wh^n a mipor is to be sued, his father, if alive, or his tutors 
pr curators, if his father be dea^^ must be ci^led along with 
|iim. (See jSfinors,')^ When a married woma^ is to be sued, 
Khere tha( is competent, her husband must be called along 
yrith her. (See Marriage.} An attorney dif ending in an ac- 
tion for persons abrpadi is hot liable for the expences.^ 

On the ^eath of a perspn liable to a civil claim, whether 
from contract^ or for the actual patrimonial daniage arising 
from a wrong (^e. g. the expence of curing bryises, and the 
loss of business from the con^nement occasioned by them)j^ 
the claim transmits agains^ his representatives, even (unless in 
penal actions) ^hough process waS npt raised against the an- 
f es(or»^ Where action has been raised against the party during 
bis life, it must* be transferred aeains^ his representatives!^ 
Where the representatives do not reside in the territory of the 
judge, the supreme court alone can transfe^f.^ The justices can 
sustain action against representatives,^' if* amenable to their jq* 
risdiction (see Jt'Qrum)^ where the action is of a nature which 

~ -r- ■ — 

» Potter and hig fat|icr against Kobcrtion, 26th July 1739, Kilk. p. ^18.— 
0*Hagg€a agaUitt $oyd, 3|6t ^nly 1761.— Hope against Motter, 19th Junc^ 
K97. • ' ^ 

* Ltigh against Eose, 10th pcccmbcr 1792. 

3 Praline', iii, 1. 1^; iv. 1. 14.— M*NaughtQn against Robertson, 17tb ftp* 
l)r9aiy 1809.— Morrison against Cameron, 2^h May 1809. 

f firsk. iv. L 60. $ Ibid. 6U 

f Jphnstoos seainst Kellce^ 19th Jaonfiry 1803^ 
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froold h»,ve been oompetent be&re thiaa against tbe (mgx^ 
See Declinaiurc^-F'SQrum — Process* 

PATMENT. 

I 

Qu6$T|ONS,on this subject ipf^^jptpcurbe&re justices in tli# 
exercise of their civil jurisdi^iQu. 

Partial pai^menU^-^Thp creditor canno^ unless \% was so 
stipulated, be compelled to receive payment of part of his 
flebt (which may sometimes be undesirable). A creditor in two 
pr foore separate debts cannot refuse the payment of any one 
of those debts» though the debtqr sbPMl4 d^iine to clear off 
e?en the interest on the others.! 

Indefinite fqymeat.'^Wben a debtor in several debts to the 
same person makes an indefinite paym^nt> the applicatioa 
(unless^when some high penal certification would follow) is 
^Evade in the manner most favourable to the creditor ; for e2;am* 
pje, to the debt least secured or to the deb.t which would others 
wise be prescribed, or to the debt which hears no interest, or to 
the interest before the principaL Where one of the deb(s issecur- 
ed by a cautioner, the other not, an indefinite paycnent after the 
liebtor's b^inkruptcy must be applied to theiQ proportionally.^ 

Payment bffiH'ehand.-^Pzjment of rent by a tenant to a 
iandlord before the term of payment, is 4ec^e4 collusive in a 
question with the creditors or smgular successors of th^e land- 
lord. Such payment will not avail the tenant in whose hands 
the landlord's creditors had arrested the current rents before 
the term, even though the arrestment was used after he had 
made the payment. The same holds in payments by a vassal 
to his superior before the term. But in common debts, where 
the debior and creditor are not conneaed* the debtor maj 
safely pay before the term of payment.' 

Proof rf payment. — ^If the cl^m of deb^ be in writing, the 
djischarge ou^ to be in writing, and ought to be a probative 
writing, (see Pro^y sect Civil, Writing) \ though under L.I06 
.Scots/ Failing this mode of proof, recourse must be had ta 
the creditor's oath of verity, if the obligation was for payment 
of money ,^ though payment was made in goods.^ If it was for 

f ■■., I .1.1 .i. H. ■■ I II I ■ I ■ .■ I ■ ' " ■■ ' ■■■■ 

' Enkine, iti. 4. 1» « Ibid. 2. 3 ibid. 4. 

^ Gricrson agaliMt King, 4th July 1781 ; and cases there cited. 

5 M'Gill against Forrest, 15th November IQ%% , Diet. ii. 22IC-*-Kisbet 
gainst Short, ] 5th July 1624 ; Cturie*'— Esiectttors of Ferguson ag»iast Camp* 
hcil, 28th June 1631 ; Diet. ii. 224. 

^ Tenant igainst 1^ Traquair, 8th February 1606 ; Diet. ii. 225.— Porteoua 
against Lord Harries, 1 1th DcceqEtber ^632; D^rietf^MacduCa^4inst SteilVtt 
Jlth December 16T4 ; Stair. ' 
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)^erfi»rt¥iaric6 of a facti such as delivery of good«, and perlbrm-* 
ance is alleged to have been made in terms of the obligationi 
proof by witnesses is ordinarily admissible/ 

Even where the obligation is not in writing, payment ex« 
ceeding L. 100 Scots ought to be vouched bywritingA But 
witnesses are admitted to prove,-— 1. Payment made unico 
iontextu (at the same time) with the bargain ; as if one buys a 
horse in the market, and pays for it at the moment. 2. Pay. 
inent m&de on delivery of the article for which it is duib^ that 
being the time agreed upon for payment: because in both 
Ithese cases the debt was paid the moment it was constituted, 
.land the witnesses could not be mistaken in the connexion or 
Application of the payment. S. A train of facts from which 
payment is to be inferred, especially if interspersed with writ* 
ten adminicles, though it would not have been admitted to 
prove direct payment in the circumstances. 

Presumption of pat^menU — Payment is presumed if the 
written voucher of the debt be in the hands of the debtor or 
cautioner, mil^ss it be positively proved that it came into his 
hands otherwiste than by the creditor's consent for a discharge.i 

Payment is also presumed if the creditor cannot produce 
the voucher of debt, though it be not in the hands of the 
debtor. It is presumed to have been cancelled, if the debtor 
deny the subsistence of the debt, or if the debt was incurred 
by his predecessor and he know nothing about it. But the 
creditor has a remedy in a proving of the tenor before the 
Court of Session, in which he may establish the tenor or terms 
of the vouchet^ and the way in which it was lost. 

In all yearly or termly payments, as of rent, feu duties, 
interest of money, salaries, pensions, &c. three consecutive 
discharges granted by the creditor for the yearly or termly 
duties found a presumption that all preceding duties have been 
paid. Where rent or feu duty is payable partly in grain, which 
IS only payable once a y^ar, the discharges must be for three 
consecutive years. Where the rent is in money, payable half 
yearly, or where salary pr the interest of money is payable 
half yearly, the discharges must be for three consecutive terms. 
There must be three regular consecutive discharges in full for 
successive contiguous periods; two' discharges, though con- 



« Little against liillstones, 13th January J 6«0 ; Dict.ii: 284.— Hamiltott 
ftgaiatt Lady Pittcnweem, 26th Joly 16?6 ; Diet. ii. 224.— Bissctt against 
feissptt, 25th November 1624; Durie—Beniiet against Foaiden, 16th January 
1629 ; Diet. ii. 225— -Executors of Ferguson, jv/ra.— Lady Abcrgeldie again^ 
•hcrsoA* 23d July 1633; Puric. 

' ^ Act of Sederunt, 8th June 1597.— Earl of Lauderdale again«t Tenant* or 
"Swinton, f th January 1602^; Stair, ^ Jirskine, iii* 4. <• 
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tatnbg the duties of three or more consecatrre yeart or termi; 
are not sufficient.^ Discharges by a deceased creditor and 
{hose by his heir cannot be joined together to make up the 
number, unless it appear that the heir knew of those granted 
by the deceased. Three consecutive discharges by an admini* 
strator, as a tutor or a steward, operate back only to the com-^ 
mencement of siJfch person's administration. Arrears consti* 
tuted into a debt, by a bond being granted for them, subsist 
notwithstanding three subsequent consecutive discharges ; as do 
arrears contained in a decree. This method of extinguishing 
arrears, being founded entirely on presumption, may be elided 
by the defender's oath.^ 

For, other modes of extinguishing obligations, see Prescript 
Hon, — Compensation* 

PERJURY, PREVARICATION, and SUBORNATION 

OF PERJURY. 

I. Perjury. 
' - PfiK5 URt is the judicial affirmation of falsehood upon oath. 
A plain falsehood must^ be affirmed.. It nuist be affirmed db^ 
solutely : perjury will not be committed if the person have 
sworn doubtfully, " to the best of his recollection," on facts 
which he might reasonably have forgotten. It must be 'af- 
firmed wilfully, by one who knows the truth, and improperly 
resolves to conceal it : perjury therefore cannot be committed 
in oaths of credulity appointed in certain cases, as in lawbor.* 
rows or oaths of calumny, where the law means absolutely to 
trust the person swearing, or where, from the nature of the 
thing, no conclusive evidence can be obtained of his consciousf- 
ness of the falsehood. - The oath must be material to the 
matter at issue. The affirmation must be on oath ; except 
by peers ^ in certain cases, and by quakers. It must be made 
before one having authority by law to exact or receive an oath 
in that matter ; an oath to a private .person, or a voluntary- 
affidavit, not required or acknowledged by law, before a magis- 
trate, is not sufficient. It must be in the ordinary form and 
complete. Falsehood to an oath, that is, a person's breaking 
a promise or engagement which he had made on oath, is not 
perjury* A falsehood of any sort infers perjury,' whether for 
a civil or for a criminal cause ; £Uid whether by a witness or 
^jr a parry. An oath of credulity is perjury, where it can be 
<■ — 1— —— — I I > . Ill ■ I 1 1 I I ——————— ——i^ii-» 

* £rskinc, iii. 4. 10. » Ibid. * 



^90 lliat Ike ^{Mpflf did «ol ht^e mlm hft invor^ UiW:)ui 
believ^.! » 

The otth mufit be prored 10 writbg, wliere it ought to have 
been taken in wrkiog ; m other €tte9» by intelligent onsus*- 
pected witnewes. The falsehood of it loay be prov^ by jMrole 
evidence^ It must be proved to have been wilful fidsehood.^ 

The punishment is arbitrary ; it may in an aggrava^d case 
be any thing short of death or demembration. (Eviction by «!, 
jiMry or by the Court of Session infers infamy* amd disqualifiei^ 
from everngaii^ . being received as a witnei^^ .(See/V<9M« 
«ten/, sect. Pillory.) 

This crime can be prosecuted only btfore Xhf Qoort of Ju$.*r 
tidary orlginaUyy and the Court of Session iocicWta^Uy. It 
may be prosecuted either by the public piotecutor» or by thet 
private party, shewing a sufficient interest; which not only any 
actual loss or suffering by the false oath is held to be^ but; 
even the alarm which Jhe must feel from the false oath, thouglx 
the evil intended by it have not followed.4 

Justices may have occa^pn to arr^t for this crime ^ but the 
farther investigation is, £rom its difficulty and delicacy, g^^-^ 
1^7 left to the sheriff. (See jlrrez/y 4^.} 

II. FUBVAEICATIOM. 

FrevaricatioB upon oadi'is the wilful concealment of truth 
by as artful and chicaning oath, not by the averment of direct 
falsehoods (for that is p^jury) ; or if such falsehoods have 
been ventured upon, not persistmg in them till the close of th^ 
oath* <^ Thjs sort of guilt is chiefly to be gathered from th^ 
a evasive and equi^^ocal answers of the witness, the inconsis* 
•< tency of the dlfierent pans of his oath, ;md his affected ig-- 
<< norance and wimt of memory with respect to things whicl:^ 
« it behoves him to know ^ more especially if he is at l^st 
«< driven from all ihese shifts, and is constrained to ei}?it a. 
«< true, though, taken on the whole, an incoherent and con* 
^ ttadictory deposition. As a scandalous contempt of the pre.* 
X sence of the court, and of the revejrence of an oath, this 
<( ofience may be summarily punished by the judge before 
<< whom it happens i and, it rather appears, only by him, and 
«c at:that time."^ The proper punishment appears to. he io^ 
|Hpisonment.^ At one time, pillory was sometimes applied if^ 
9^ore ^grant cases' : but; by special statute, that punishment 

%" - ! 

t Haine» i. 360—9. * lbid« 869-372. ^ H>id. 372— a 

♦ Ibid. 373^4. 

s Hum^i u 374. 9 lbi4« ' Ibi4» 



tiiem now to be Itmtted to pexjory and subornation of peijurf .' 
(Se^ PanishtMent.) 

III. SUBOKKATIOK OP PERJURY. 

Subornation of perjury* is the procuring a person to gire 
false evidence as a witness. It ii punishable in the same man« 
ner as perjury.* The observations made as to the trial and 
precognition of peijory, are equally ^>plicable to tins offence. 

The attempt to suborn, tboughit does not amount to subor* 
nation, is highly ponisfaable :' as are also all practices to pro« 
core false evidence.^ 

<< If, in the course of any criminal trial, or of the prepara* 
«< tions for it, and relative proceedings, a discovery is made of 
<' any evil practice, tending to mislead, constrain, or corrupt 
*^ the witnesses, or to destroy, suppress, or alter evidence of 
<< any kind» and whether this lias taken place on the part of 
«' the prosecutor or of the pannel, or even of their friends or 
^' favourers, or by one witness with respect to another ; any 
« such malversation may be summarily punished with fine or 
<^ imprisonment, according to the degree of the offence ; and 
<< this, either on complaint to the court, or, in some of those 
»< cases, on the knowledge and ev propria motu of the court 
M themselves."s 

3ee Courts^ sect* Offences agilrnst Judges. 

PIGEONS, 8fc. 

Justices of Peacb are directed to execute the acts against 
(f< breakers of dove-houses and cunnznghares (rabbit-wkrrens), 
•< stealers of bees and bee hives *,'' «< in the trial whereofthey 
«• sliall proceed by witnesses, or by oath of party ; and the 
^ punishment to be inflicted by them shall be a pecunial sum, 
(< answerable to the circumstances of the offence, and quality 
f < of the offenders.''^ The punishment prescribed by the old 
acts is, the damage for every offence, and L.lO Scots to the 
owner, for the first offence, L.20 Scots for the second, and 
Xi.40 Scots for, every subsequem offence.' And it is generally 
thought safest not to exceed these sums upon this procedure^ 
A case requiring higher punishment can be tried at commoa 
law up<m ordinary proof. See Theft. — Mixhirf^^^Proofy 
sect. Criminal.— i^/sAiwtf/2/. — Arrest^ &c. 
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I 56 Geo. III. €. 138, sect. !• ^ Hame, i. 375. 

» IbU. 376—7. ♦ Ibid. 377. 5 Kjid. 37^ 
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It i& not lawfol to shoot pigeons.' Justices may awu4 

damages for it under the small debt act : aod probaUy thcf 
xnay in a strong case punish for the mischief at common law.> 
See Mischief, mblicicm: 

PIRACY. 

Piracy, or robbing on the sea, is a crime against the law rf 
nations, and always capital. It may be punished, wherever 
CDiiiiilitted, by whomsoever, or against whomsoever. He is a 
pirate who goes out to cruize without a lawful commission to 
ase force, or who grossly and wilfully abuses a lawful com- 
mission. It is piracy to take either the ship, or the effects, or 
the persons in it, or belonging to it. It is piracy in the crew 
to run away with the ship, f'^empulsion exculpates ; but not 
if the person afterwards freely assent.^ 

It can be tried originally before the Court of Admiralty 
only* 9 but, of course, the Supreme Criminal Court have a 
power of revfewi^ Justices of peace are competent to secure 
ihe guilty, aoa take procognhions. (See Arrests, Sfc. — Wrech.) 

- ' . .PLAGUE. 

Two acts have been passed,* with regard to quarantkie by 
ships coming from places subject to the plague, or infected 
by it, by which certain ^offences are created, and are directed to 
be tried by justices of peace ; and certain felonies created, for 
which, of course, they may arrest and precognosce. It isim- 
|K)5sible to give a view of these provisions, such as would be 
sat all serviceable in practice, without much greater length than 
Would be proper •, particularly as questions with regard to 
Quarantine can hardly occur before justices of peace in Scot- 
land. If such a question should occur, the two acts cited, and 
the Orders in Council {which the acts authorize to be issued)^ 
imist be consulted. The acts are in the hands of the revenue 
officers. 

The first of the acts also gives power to the Priyy Council 
to make regulations in the case of any infectious disease^^ s\icji 
ftS the plague breaking out on shore. 
* U : — I I 

* Murray against TurnbuU, 19th January 1797. 
' ^ A compbiftt on 1576, c. 16, and 1597, c. 270, for shooting pigeons, is not 
competent before justices, these acts having passed before their appointment^ 
»nd ni^ having afterwards h^en speciaUy committed to them. IHd, The act 
% Geo. III. c. 29, against destroying pigeons, .does not extend to Scotland. UUt 

3 Hume, i. 476— 9. ♦ 1«»I, c. 16. S Httm«,i.479. ' 

« i5 Geo. III. c. 10.— 46. Geo. III. c, 98. 
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' Justices of jpeace are dir^ctM by the genefal act, (for, at one 
time) this malady madis great ravages in Scotland), << to set 
^< down order in the country, for governance in time of plague, 
•< and to punish severel/ the disobeyiers."' 




PLANTING AND INCLOSING. 

I. Provisions to facilitate and encourage. 
Certain provisions have been made to facilitate and ea^ 
courage planting and inclosing, with regard to which justices 
of peace have jurisdiction.* 

1. March fences. 

Where inclosures fall to be upon the border of any person's 
property, the adjacent heritor is to be at equal charges in 
building, ditching, and planting, the dike which divides their 
properties. The execution of this act is committed to sheriffs 
and Stewarts, justices of peace, bailies of burghs, and all other 
judges.3 The act does not extend to small properties not ex« 
ceeding five or six acres, e. g. small feus.^ This provision reaches 
the bounding fence in its whole extent^ unlesswhere the opera- 
tion seems chimerical, from the charges of constructing and 
maintaining the inclosure being such as would not be compen- 
sated by the resulting improvement.^ It extends to any kind 
t>f fence, suitable to circumstances, which has been consented 
to by the adjoining heritor. If tlie parties differ as to the kind 
offence, the judge must determine,^ upon inspection or report. 
Where the march is a rivulet, which is not a sufficient fence, 
a proper fence may be built upon the spot, if it be practicable ; 
and, where the opposite party wishes it, the stream ought to 
<< run a space within the dike and a space without the dike, that 
*« either party may have the benefit of watering thereat."; 

The neighbouring heritor is not liable for his share of the 
«xpence of the march-dike, unless requisition have been made 
to him to concur ; for he ought to have a voice in the kind of 

" ' ' ' ' ' ' -■■■■■ » ■■ I I » l I- H . n - 

» 1661, c. 38. 
. « The provision in 1457, c. 80, 1457, c< 83, 1503, c. 74, 1535, c. 10, 1661, 
c 41j to compel landholders to plant and inclose, have not for a long time 
l>cen acted upon ; and never fell within the jurisdiction of justices. 

3 1661, c. 41, and 1685, c. 39, found perpetual in Riddel against Marqulf 
of Tweeddalc, 5th December 1769. 

4 Penman against Douglas and Cochrane, 3d July 1739 ; C. Home. N^. l^S, 
Kilk. Planting;, N<^. 1. 

5 £arl of- Peterborough against Garioch, 15th June 1784^— Earl of CauUli* 
against Paterson, 28th February 1809. 

^ Douglas against Penman, 24th January 1739, in Kilk. tit. Planting. N^ 1^ 
7 £ailof Crawford againtft Rig, 2Ut Jul/ 1669 ( Stair, 
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fence to be erected.t Biit though he have not been re^Qirecl^ 
J^t if he take the benefit of the Inclosure, he will be liable^ iii 
$o far as he is a g^iner.^ 

The fence must be niaintalned at the cdmmon expence, if 
the party wishing to take the benetit of it make requisition for 
tiiat pur|)08e \ otherwise he must be at the whole expencef 
himself. This obligation, inutually to support the rharch-fence^ 
applies though it was not originally buiic at mutuid expellee^ 
under the act Of Parliament.* 

r 

2. Straighiing marthes* 

At there may be intonveniency id executing tHe preceding 
prtnriston with i'egard to the constructing of march fences^ 
wberie the liiie of march is crooked oi' unfit for a fence, tt is 
providedi that, irhen an heritor intends to inclose Xsj a dike or 
ditth up6li his march, which is crooked or unequal, or where 
ally part Is unfit for a dike or ditch, or hinders the completing 
the tnddsure in to equal line, he may require the next sheriffs^ 
Stewarts, justices of peace, or other judges ordinary, to visit the 
inarches, who are to adjudge such parts of the one heritor's^ 
ground to the other, as occasion the inconvenience, xn the mail«« 
ner least prejudicial to ehber p^rty $ and that the dike or ditch 
so to be made^ is to be in future the common march i and that 
itf^ter estimating and compeming the ports adjudged, the jtidge is 
to decern what Remains uncompensed of the price ; aiid that the 
parts adjudged are in future to be parts of die property to which 
they are annexed.4 The sttaighting is not limited to small 
p:lrcels of ground ; but reaches to the quantities which pTO» 
dace the inconveniency, though they should amount to several 
acres,' if they be tipon an extensive line of march, and thus 
form only a small proportion of the properties from which 
they are taken. But the statute seems misapplied in taking 
from small properties pahs whkh, though small in themselves* 
bear a considerable proportioni to the properties from which 
they are taken. 

Marches may be straighted though the portions itliich t^ 
quire to be cut off be parts of an entailed estate ; but, in that 
tase, the land received in exchange miht be fettered with thrv 
same irritant and resolutive clauses as that taken away ; and if 
money was decerned tbr^ it should be taikied^ or employed on 
lands in the same mantier^^ 



> Otd against Wrigtn, S3d February 173S; C. Home, N^« dU 

> Scaton a|;ainst ikaton, Dth January 1679; Stair, 
s Lockhart Against Sicvwtiglit, SOtli January 1758. 
4 1669, c. 17-*~1695, c. SO. i firsliine, i. 4. 3. 

^ {lamsay against Priinrosei 10th Ja&uiry 1701? ; FvuAQb 
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S. Runrig. 
Where lands lib rmf^, that i», where tb« altcr^e liAg^ 
df a field belong to different partiei»< either party may apply to 
the sherifli^, Stewarts* or justices efpeace^ oi the sUres where 
the lands lie, who divide them according to the interests ctf 
terties, after citation of alt concerned^ at a day appointed^ 
These judges must make the allotment as convenient as^ may 
be for the mansion-houses and policy. Tbtt dtviiioa is not 
competent in the case of <^ borough and incorporate acres.^'' 

The division is competent by practice, even where the pro-» 
perties are broken off, not by single ridges, but by roods oif 
acres.a But it does not extend to pieces of ground exceeding 
four acres> Small parcels of land surrounded by a greater 
estate, and lying at a distance from each other, but each parcel 
Ijing contiguous, and not runrig, have been found not to fall 
tinder the act.i In like manner, where the first and third of 
fcar small properties belonged to one person, and the second 
and fourth to another, the act was found not to apply^^ It was 
found in one case, that where a considerable part of a piece of 
ground had been feoed out in small parcels^ from time to time» 
to different proprietors, and where sevietal of those small 
parcels, separated from each othor by others of those small 
parcels, had come into the person of one proprietor^ a divisiofi 
ef them at)d the inteijected parcels, as runrig^ was competent.? 
It has been found that the division u competent to feuars, 
e^en agaitist their Superior^ though some of the ieuars^ called 
as defenders^ have their several properties in one ph)t, each by 
himself, surrounded by the lands lyii^ mnrig (these particular 
ieuars making no objection themselves), and althou^ the run« 
rig kUids lie in the neighbourhood of a burgh of barony ) and 
that it is competent in the division to set off the sliares of the 
plu*ties on either side of the town, as may be most ce«ivenient 
for the general interest, without regard to the previous local 
possession of individuals.* 

The maosion*boiisev however mean, must be respected in 
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> Erskine, iu. 3. 59. * 1695, c. 23. ^ Eraklne.Ui. 3. 59^ 

4 Lady Gray against Btairs, 17th X^nuary 178t. 

f Sir John Hail against Caiiander, 7th December ITU; Victi^HC^ 
9%\c» i. 21. 

^ Murison •gkvktit Drfsdale, Uth Jaly 178!0. 

' Douglas and Forrest against Inglis and others, Slst January lt77« ift 
Morrison** Dicu Rmiridge, App. No. 2. 

' Russei and others against York Biiildiogg Qompaoy mi etiitra, eStfir 
Jamlj^7 1774, 
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the division.' The office-houses cannot be included In the 
division.* /» 

. The divinon tate place immediately, without regard to cor- 
rect tacks. The tenant must accept the new ground acquired 
by his landlord in place of that taken from him.^ It is not ne-- 
cessary to make the tenants parties. It is presumed that their 
litndlord will look to their interest. If he do not, they can 
recur against him upon the warrandice in their leases.^ 

' For casting about highways in order to encourage planting 
and inclosing, see Highways sect. Changing and Stepping 
Roads. 

4 
I 

II. Provisions for preventikg and punishing injury, 

AND INDEMNIFYING OWNERS. 

1. Subsisting Scots acts. 

The provisions to encourage planting and inclosing, which 
have now been noticed, were accompanied with others to pre- 
vent injury being done to planting and inclosures. And jus- 
tices of peace are directed, by the general act,* to <« put his 
«< Majesty's acts to execution against cutters and destroyers of 
<< planting, greenwood, and orchards^ gardens, haynipgs y in 
5< the trial whereof they shall proceed by witnesses or by oath 
<^ of party ; and the punishment to be inflicted by them shall 
<< be a pecunial sum, answerable to the circumstances of the 
f « offence, and quality of the offender." 

Some of the ancient Scots acts thus committed to justices 
have been superseded by more recent British acts on the same 
subjects, enacting higher penahies, and, in some instances, 
prescribing modes of procedure a little different. Those only 
of the Scots s^cts shall be noticed which do not appear to have 
been thus superseded, . 

Where the Scots acts specify a penalty, it seems safer not to 
exceed it. Wh^re, asi. sometimes for the third offence, t)iis 
limitation does not apply, the penalty seems to be in the dis^* 
cretion of the justices.. The penalties prescribed haveyaped 
from time to time \ having been gradually raised in proportion 
to' the depreciation in the value of money. The following 
seem to be the most recently appointed. 

■ Tf ■ ■ ■ ' ' ' ' ' ' ' ■" ' ■ I . , .P —^^y^" 

* « Taylor against Earl of Callander and Shaw, 7th December 1698 ; Foud|. 

* Gray against A^ardrop, 14th January 1777; Morrisoirs Diet. Runridgc, 
^pp. No. 1. ■ 

^ Bruce against Bruce, l5th M^y 1792 ; Diet. iv. 247, ♦ Brace, iw/r^* 

f 1661, «, 38, . 
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(L) Injuring andleapit^ aoer inclosutes. — If any penoti 
break down or fill up any ditch, hedge, of dike, by ^which 
ground b inclosed, or leap or suffer his horses^ nolt, or sheep^ 
to go over such, he forfeits L.IO Scots for each oiFeoce y half 
to the heritor whose fences have been so leaped over, ^c. half 
for repairing the bridges and highways within the parish, at 
the sight of the sheriff! Stewart, or justides of peace, before 
whom the contraveners are pursued.^ vVhoever b found witli- 
in hedges or dikes of inclosures broken down, being a stranger^ 
is held to be the breaker^ and is punished accordingly.ic 

(2.) Breaking yards or orchards. -Whoever breaks yardt 
or orchards is Habile, in all cases, for the damage ; and for the 
first offence in L. 10 Scots ; for the second in L*^ ^ for everf 
subsequent offence in L.40 ; all to the owner.s 

(3.) Herding.^^Ali heritors, liferenters, tenants, cottaf!^ 
and others, must cause herd their horses, nolt, sheep, swiae^ 
and goats, winter and summer, and at night keep them m 
houses, folds, or inclosures, that they may not eat or destroy 
their neighbour's ground, woods, hedges, or planting. Those 
contravening must pay half a merk (for every offence) for every 
beast they have going on their neighbour's ground, besides 
the damage done to the grass or planting ; and the heritor 
or possessor of the ground may detain (or poind, as it is call* 
ed) the beasts found by him upon his ground, till he be paid 
the half merk, and the expence of keeping the beasts.^ 
The right of retention is understood to extend to the da-^ 
mages.s 

This act applies where damage is done to. corn, as well asr 
where it is done to grass or planting. ^ It applies where the 
trespass is committed over a march-fence.' It applies though 

» 1685, c* 39. , 

* IS61, c. 41, found perpetual th DiMba^ against Ooirddii, 28tb July 1713 1^ 
Forbe8.^1685, c. 39. 3 15T9, c. 84. 

4 1686, r« 11.— Some persoDS doubt whether procedure under this act be compci* 
tent before justices. On the one hand, it ik posterior to the general statute giving 
them jurisdiction under the acts regarding planting and inclosing* It does note . 
itself confer jurisdiction on Xhcm^ There appears no decision finding or im« 
plying that it is competent before them. It is uAderstbod not to have been 
oniTersally acted upon by them. The half merk is thought to be not so much . 
a penalty as liquidated d^magea, to which, being a dvil claim of indefinite ' 
extent, justices shpuld not easily sustain themselves competent. Oh the other 
hand, the aets 1685, e. :$9, and 1698^ c. 18, in the two next sections, which 
are also posterior to the general act, and do not mention justices, seem com- . 
petent before them. See next note. It is understood to have been sometimes 
acted upon by justices. It is given by Hutcheson and Boyd without cominent. ' 
The half merk does not seem essentially di£Rerent from the forfeitures in the^' 
two next sections. 

S Erskine, iii. 6. 1^8'. ^ Govan agamst Lang, I8th February 1794^ 

7 |:^ch against Tweedie^ 3d /ufy 1799. 



^ 



S58 I^LANTING AKD UrCLOSlNCkt 

the cattle trespassitig be not poinded.' It appli^ thou^ a 
herd be kept.' If he who poinds cattle for trespassing u$e 
them himself or do. not put them into a poiodfold, or oihcf 
place where they may have fodder and water, he is liable in a 
•pulzie.3 A persQii4>omding cattle ought immediately to ac- 
quaint the owner, that be may relieve them.^ 

(4-.) Injuring trees,— 1{ any person cut, breaks or puU up 
any tree, or peel the bark off any tree, he forfeits I4.I0 Scots 
fcr each tree within 10 years of age, aqd L.2Q Scots for each 
tree above that age ; and the haver or user of the tree is liable 
in the same penalty, unless he can produce the person fron\ 
^om he got it j and if the person convicted cannot pay the 
fine^ he is to. work a day, for each half merk contained in the 
£ne, to the heritor whose planting is injured.^ This extends 
to natural wood, if inclosed and taken car^ of,« and to fruit 
treesj 

(5.) TefKtnts ansts^nsraile /or family. — It is enacted, « That 
<« all tenants and cottars shall preserve and secure all growing 
« wood and planting that is upon the ground they possess ; that 
« none of it shall be cut| broken, or pulled up by (he roots, or 
«c the bark peeled oflf any tree, and that under the pain, to be 
^ exacted by their masters allenarly (their landlords only), of 
4< ten pouQds Septs fpr each tree within ten years old, and 
<< twenty pounds Scots for each tree that is above the said age 
i^ of ten years, unless the samen be done by warrant and order 
<^of the said master |in4 heritor of the ground | and ordains 
•« the tenant to be liable for his wife, children, and servants, 
^ or any others within his fumily, that shall contravene this 
M present act.*'» 

It seems now to he understood^ that tenant are ^able only 
for damages proved to have been done by their wives, childrenn 
servants, or others in their family ; though it was at one time 
thought that they ought to be liable for damage done by stran^ 

fers, or that at least there was a presuniptipn of the damage 
aying been done by theur fs^inily, which it lay with them to 

^ Shaw and M^C^tn^ie against Ewart, 3d Marc^ 1809. 

* Turnbuil against poutt«, 23d Februaiy 1809.— Slv^w and Mackenzie 
against Ewart, Id March 1809. 

^ £r6)Line, iii. 6,2.— Puncan against Kidds, 10th Fcbruaiy 1676 1 Stair. 

* Bankton, iv. 4(1, 8. 

' S 1685, c. 39. — Prosecutions upon this act seem competent before the jus- 
tices; prosecution before justices, upon 1698, c. 16, which is an extension of 
it, having been brought under review of the Court of Session, without anf 
question being moved upon their competency. 

^ Buchanan against Malcolm, 3d March 1784. 

7 Robertson against RobertSQn, Sith July 1743 : C« Home. N% 2i8 sKil^* 
JP,t,y,408, ? 1698,9. Itf. 
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irtflib^eby proof to the contrary.* A tenant was Ibund not 
liable for damage, during his possession, by cutting natural 
trees, the ground where they grew having been in use to be 
pastured upon by horses, nolt, and ^heep, as well before as 
istnce his possession ; and these trees not having tie^n preserved 
in time bygone, tpbe i;ut for sale, and not being wprth pre? 
serving and securing for sale.* It was held in one case thatj 
(hese penalties may be modified.^ 

Those which h^ve been noticed are the subsisting Scotcl^ 
acts whic)^ fall un^jer the jurisdiction of justices of pe9ce» iii 
^rdnsequence of the general statute. 

2. British acts. 

Various British acts have been passed on the subject o| 
planting and inclpsing, the execution of which is specially com- 
initted to justices of peace. These are now to be noticed. 

(1.) pamages from parishi S^c. Jbr ivjuring trefs. — If any 
person maliciously break down, cut pp, bark, destroy, or spoil 
any timber tree, ffuit tree, or other tree, the person dai^age4 
is to receive satisfaction from ihp inhat)itants of the parishy 
ville, or hamlet, wbere the trees are destroyed ; if in Scotland^ 
to be recovereji by ^ay of sumpiary action^ as damages in other 
pises of riot ; unless the offender be convicted by the parish^ 
&c. within six montbs.t 

The in^bitants of a ville or village are liable, without relief 
from the rest of the parjsh, for trees destroyed} if the tene- 
ment of J:he owner.be within^ or part of, the ville or hamlet» 
but ought to be allowed time to stent themselvp. They arQ 
also liable, but haye relief from the parish propottionally, if 
jthe tenement be not comprehended within the village, allowing 
^ime for stenting.s 

(2.) Puniskmfntjbr injury.'^ Any twojusticesof the county, 
&c* or the justices in sessions, on complaint l^y any inhabitant 
pf any parish in which any pree is destroyed, or of the owner 
of the trees^ or of any other, may cause the oflTender to be ap- 
prehended, and h^ar and determine the offence ; and, on con« 
fiction, ar^ to commit the o^end^r to thf housp of correction, 
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' Though this seems noi^ understood, and though it h^s l>een fqjind in one 
pr two unreported cases, tftere i? no reported 'casb dii^jcctly jlifiding so, but it 
peems to be implied in the last reported case on the subjea, Cooper agains^ 
Campbell, 18th Janyarv IgO^-^And ?>fie Kapiei* Statijte Law, «ocp R(^par^* 
^lon, 

* pergossou against Mapnidder, f 4th Ji^ly 1734 ; Diet, U. 87f 
3 Copper against Campbell, I8th January 1805, 4 1 Qeo. I. c. 4(3, »)ct. t« 
f llasmytb agaifis^ Inji^bitaats of ^ater of Ltith, |7th 'NovcmhW ITlSt 
J):pt.lf,fT, ^ 
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to be Iccpt at hard labour for three months ; and where there 
are no houses of correction, thef are to commit htm to prison 
for four months/ The act orders frequent whipping ; but this, 
is seldom inflicted by justices in Scotland. See Pamskmeni^ 

Before the offender be discharged, he is to find sureties for 
his good behaviour for two years.* 

(S.) Lyttring trees or plants at nighty Src. — ^Every person 
who, in the night time, lops, tops, cuts down, breaks, throws 
down, barks, boms, or otherwise spoils or destroys, or carries 
away any oak, beech, ash, elm, fir, chesnut, or asp, tidiber 
tree, or other tree standing for timber, or likely to become 
timber, without the consent of the owner, or who in the night 
time plucks up, digs up, breaks, spoils, or destroys, or carries 
away any root, shrub, or plant, of the value of &s. within gar- 
den ground, nursery ground, or other inclosed ground, may be 
transported for seven years ; and any person wUfuUy aiding or 
abetting in any of these offi?nces, or buying or receiving the 
roots, &c. knowing them to be stolen, is to be liable to the 
same punishment as if he had stolen them.^ In any case of 
that description, which requires a punishment at all approach* 
iDg to this, the justices (who cannot inflict such) ought to se- 
cure the criminal, and take measures for having him tried by 
a court of greater powers. See Arrest^ Sfc. 

Several pther British acts have been passed for preserving 
planting ; but they do not seem to extend to Scotland; Nor 
are they necessary in this country, where the vigour of the 
common law reaches all such offences.^ 

For the burning of treesy &c. see Mischitf, malicious^ sect. 
Fire-rabiogt 

PLEDGE. 

I. At common law. 
Pledge, or pawn (questions on which may occur before 
justices under the small debt act), is a contract by which a 
debtor puts into the hands of his creditor a moveable subject, 
in security of the debt, to be redelivered upon payment.s * To 
constitute it, there must be the contract of the parties, which 
may be verbal, and may be proved by witnesses ; and there 
must also be delivery to the creditor, otherwise the subject 

> 1 Geo. I. c. 48, sect. S. * Ibid. Sect. 3. ^6 Geo. IIL c 36. 

^ It seems very doubtful whether 6 Geo. L c 16, 6 Geo. III. c. 48, 9 Gto^ 
III. c. 41, 13 Geo. IIL c. 33, extcad to Scotiaod. It it understood that they 
have not been acted upon. 

$. Srskiflc^ ill. 2. 33, 
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* may be eSectaally pledged or sold to a third party^ if such 
third party first obtain delivery. 

The creditor is entitled to hold possession, exclusive of the 
owner and of every person claiming through hinif whether by 
sale or by legal duigence : and he must not part with the 
possession to any person, e. g, by location, loan, pledge, or the 
like. In particular, he must withhold possession from the 
owner. He is entitled to recover possession from the owner 
or any other person who has accidentally or by improper 
means obtained it. 

Where the subject yields no natural fruits, and is impaired 
by use, the creditor is not entitled to use it. Where it yields 
fruits which must be reaped, e. g. a sheep, which yields wool, 
or a cow, which yields milk, the creditor may reap them ; but 
must impute them towards extinction of the debt, or of the 
expence of keeping the subject. 

As this contract is for the benefit of both parties, the credi-i 
tor is liable in a middle degree of diligence, for preserving the 
subject. (See Contract*) If the subject perish during im« 
jMgnoration, without the creditor's fatslt, the ioss falls on the 
debtor. The creditor has action lor expences necessarily de* 
bursed on it/ 

When the creditor, on expiry of the time agreed, wishes 
payment from the subject, he must have the authority of a 
judge, and his prqper course is to make application to the 
judge ordinary for a warrant to dispose of it by puUic sale, to 
which the debtor must be made a party.^ 

II. By statttte. 
Certain regulations have been made by a recent statute' with 
regard to pawnbrokerSf persons who lend money upon pledge 
for profit. They do not extend to persons lending money at 
5 per cent without furth^ profit.4 

1. Taking pawnSf 4'C» 
Before a person can take pawns, his name, and the word 
(^pawnbroker," must be placed over his door, on forfeiture of 
L.IO for every shop, &c. for each week, to be recovered by 
distress, under warrant of two justices of the place, on coa» 
fcssion of the party, or oath or affirmation (if a quaker) of one 



* Erskine, liL 2. 33. « Ibid. 

) 39 and 40 Geo. III. c. 99.— This act has been found by^the justices of 
Mid-Lothian, after considerable dbcussion and investigation, to extend t9 
^Scotland ; and is pretty geneiaily acted upon* Some, however, stiU doabt 
nfon this point* « Ibid. Sect. 30» 
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credible wibbi^ Fallihg distress ^and Imnkdifke {lafqiaill 
these Justices musti by warraot, tpromic to jail from three 
laoDths to fourteen dajs» unless the penakj amd Masonablc^ 
charges be sfx>ner paid/ 

A j[>awtibroker ihust not take a pawn from il person imdur 
12 years, or intoxiipated ; nor purchase or take in pawn, pledge^ 
or exchange, the note of any other [Pawnbroker \ nor buy goods 
before eight o'clock mornings or after seven evening, throughout 
•Ihe year ) not* employ any person under 16 years to take.pawna | 
itiol* receive goods in pawi) or exchange before digbt mornings 
or after eight evening, between Michaelmas Day (:^tb Sep- 
tember) and Lady Day (25th March), dr before ^Ven momiag^ 
or after nine evening, in the rest of the year^ except tiU eleyeji 
eyeniog of ^1 Saturdays, Imd of evenings preceding Gopd 
Friday ^nd Christmas Day^ and every fast or thanksgiving 
iajppointed by the King ; nor carry on the trade of pawnbrok^ 
bn Sunday, Good Friday, Christmas day, or any fast or thanks^ 
giving appointed by the King> 

A pawnbrokeir receiving a pawui on which a sum exceeding 
iSve shillings is lent, must, before lending^ qnter in a book a 
description of the pawn and the sum lent, with the date, napae 
of the pawner, the street and number of his resid^n^e, adding 
^ hf* if a lodger^ ^^'i '^ H >" if a housekeieper \ also ^he name 
and residence oif the owner of the goods pawned^ according td 
the information of the. pawner. Where the loan does not ex* 
keed 5s. the description must be entered within four hours after 
pawning. Pawns for sums above lOs. must be entc^red in 4 
book separate from all other pawns* The entry of each pawil 
for above 10s. hiust be numbered prc^ressively flrom the begin- 
Bing of each month j and upon every note respecting a pawxl 
tor above 10s. must be marked ihe number of that pawn in th(e 
lM>ok* The pawnbroker must, at taking the pawn, give to the 
jpawner a note, containing the description above mentioned, in 
which must also be marked the name and abode of the pawn-^ 
broker i which not^ the pawner must recieive, otherwise the 
pawnbroker is not to receive the pawn. For this note, whea 
(he sum is under 5s. the pawnbroker gets nothing; under iOsk 
ia halfpenny^ under 20$. a penny i under L.5, twopence ; above 
L.5, iburpence. The note to be produced at redeeming the 
pawn.^ Pawnbrokers to place, conspicuously in view a table <)f 
prices of notes^ and of notes to be delivered gratb.^ 



> 39 and 40 Geo. Ill* c. 99, sect. 23. ^ Sect. 16» 

< Sect. e. 4 Sect, ii. 
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2. Redeeming pawns f 4^. 

^he owner may redeem his goods Within a year afttt pdwiu 
lug.* On notice upon or before the expiry of the year, given 
fai writing, or in pmence o^ one witiiess^ to the pawnbraker^ 
tft left at his residence, not to sell ttt the end of the year, threi^ 
taomhs ofore than a year are to be all«>wed.^ 

The note delivered to the owner, at pawning, must be de» 
livered to the pawnbroker before he is obliged* to deUver th# 
pawn} except as after mentioned.' Persons prockicing notes art 
to be deemed the owners, unless the pawnbroker have received 
previoar notice from the real owner, or unless he have beefl 
Informed that the goods are suspected to be stdeo, and nnlflsa 
the real owner proceed as after mentioned/ If the pawnbrokeir 
have received notice as above, or if the note have beeniott» 
mislaid, destroyed, or firaudiilently obtained^ and the goodf 
remain unredeeixked> the pawnbroker mnst^ on request, give to 
the person fdl^tng himself owner, a copy of the note lostj^ 
&c. with a form of an affidavit of the circumstances, a» stated^ 
for which, if the sum lent do not exteed 5s. the pawnbroker 
receives « halfpenny $ if it exceed 59^ not 10s. a penny i if if 
exceed 10s. the same as for an original note* 'The person 
must then prov^ his right, to the satisfiBction olF a justice of th^ 
place of pawning, and must swear, or affirm, as the case may 
foe, the tftoth of the facts in the affidavit, ^hich the justice 
certifies on the affidavit \ and on this the a{^icant may redeem 
the goods.^ Pawnbrokers must insert in the table before men- 
tioned, conspicuottsly in view^ the expence of obtatnkig second 
not es. 

Fawnbrc^ers are restricted to the following profits. For a 
pledge pawned for any sum not exceeding 2s. 6d. a halfpenny 
for any time during which the pledge has rem«ned in pawo^ 
not exceeding one calendar month, and the same for every 
calendar month afterwards, including the current month, though 
not expired. For any sum exceeding 2s> 6d. and not exceed- 
ing 40s« at the rate of fourpence tor each pound (that is^ a 
farthing for each sum of Is. 3d« contained in it) by the calendar 
month, including the current momh. For any sum exceed* 
jbg 40s. and not exceeding 40». eightpence by the calendar 
month, including t4ie current month. For any sum exceed- 
iDg 42s. and not exceeding L.10, at the rate of threepence for 
^ach pound (that is, a farthing for each sum of Is^ 8d. con^ 

— I ■ ■ .. ■ , <. ; - 1.. . ■ , • , • I ■ 

* 39 and 40 Geo. UI. c. 99, sect. IT* 

« Sect. 19. " 3 Sect. 6. ♦ Sect. 15. 

% Sect. 19. . ^ Sect 82* 
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Uined in jt) by the calendar month, indodtng the atrrets 
month* And these sums are to be taken in foil for interest 
wnd warehouse room.' Pawnbrokers must give a £mhing ia 
change, when the borrower tenders a halfpenny, or must abate 
the remaining iiirthing.' G(X)ds may be redeem^ within seven 
days after the expiry of any month, without paying 4Uiy thing 
for the current month ; after seven days, and within fourteen^ 
on paying half for the current aionth : after fourteen days» 
the bovTower must pay for the whole month.^ Pawnbroken 
must insert in the table before mentioned the profits allowed.^ 
The amount of profits received must, at the time of re^* 
demptton, be indorsed by the pawnbroker on duplicates of the 
pledges redeemed -, and these duplicates must be kept by him 
for the year following.! 

' If goods be pawned for a sum not exceeding L.IO, and 
profits, and if within a year, or a year and three months^ 
after pawning, as the case may be, the owner tender th^ 
{)rincipai and profit, and the pawnbroker without good caus^ 
refuse *to redeliver the goods, on oath« or aJ^roiation (if a 
quaker), by the pawner or other credible person, of liiese 
facts, and on his producing the note, any justice of the place 
of the pawnbroker's residence is to bring the pawnbroker 
before him, and is to examine on oath, or affirmation (if a 
quaker), the parties and such credible witnessess as shall ap- 
pear before him ; and, on tender of the money in due time 
being proved, and the owner paying it to the pawnbroker^ 
or tendering it before the justice, it he refuse to accept ity 
the justice must grant an order for imoiediately restoring the 
goods ; and if the pawnbroker refuse to deliver, or to mak^ 
satisfaction, the justice is to commit him to the house of cor* 
section, or prison of the place, till delivery or satisfiKtion.'' 

. If, in any procedure before a justice, it shall be proved by 
oath, or affirmation (if a quaker), that pawns. have been sold 
bdore the time, or improperly, or have been embezzled or 
lost, or injured by the fault of the pawpbrokef, &c< he must 
award a ^reasonable satisfaction, to be deducted from the prin- 
cipal and profits ; and if it exceed (hem, the pawnbroker to 
pay the diflFerence, under the penalty qf JL.1Q, to be |recovere4 
juid applied as aiter mentioned.? 

8. forfeiture and Sale^ &c. 
Pawned goods are deemed forfeited, and msiy be soldi s4 
ihf^ end of a year, or of three months mure, if notice was given 



f 89 and 40 Geo. IIL c. 99. Mct. 2, 3^ * S«ct. 4. ^ Sect. ^ 
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fts formerlf men&med* Pledges fer more than lOs not ex« 
ceeding L.IO must be sold by public auction only ; and the 
person employed to sell them by auction must expose them to 
view, and publish catalogues, containing the name and resi« 
4ence of the pawnbroker, and the month of pawning, and the 
number of the pawn as entered in the book ; and an adver- 
tisement giving notice of the sale, and containing the name 
and residence of the pawnbroker and the month of pawning, 
must be inserted two several days in a newspaper, two days 
at least before the day of sale ; and the goods must be en- 
tered in the catalogue apart from each other, under forfeiture 
to tl» owner of from 40s. to L.IO/ 

Pictures, prints, books, statues, &c. must be sold by theou 
selves, on the first Monday of January, April, July» and Oc- 
tober, and following days, if not then finished ; and the seller 
must expose them to view, publish catalogues, and cause ad* 
▼ertisement of the sale, containing the name of the pawn^ 
broker, to be made two days in a newspaper, three days be« 
fore the sale •, under forfeiture to the owner of from 40s. to 

Pawnbrokers must enter in a book an account of sales of 
goods pawned for upwards of i Os. with the date of pawning, the 
name of the pawner, the 4ate of selling, the price, with the 
name and residence of the auctioneer. The overplus, after 
P^yit^gthe profits beibre mentioned, mast be paid to the pawner, 
&c. on demand, within three years, deducting expence of sale^ 
The pawner may inspect the entry, on paying a penny. On 
refusal of inspection, or if the price enter^ be below the 
truth, or if entry be not made, or if the goods be not sold 
according to this act, or on refusal to pay the overplus, the 
offender forfeits L. 10, and triple the sum borrowed on the 
pawn, to the pawner, &c. to be levied by distress, under the 
hands of two justices.^ 

A pawnbroker must not purchase goods while in pledge 
with him, except at the public auction \ nor suffer goods to 
be redeemed, that he may buy them \ nor make any contract 
about purchasing them, till a year after pawning.^ 

The improper sale, embezzlement, or injury of goods, are 
noticed in seeu Kedeeming. 

4, Fawning or redeeming gpods ofixihers^ &c. 
If any person designedly pawn goods without consent of the 
owner, any justice may grant warrant for apprehending him $ 

\ 39 and 40 G«o« \\\^ ^ 99> sect. U. ^ S«ct. 19. « Sect. 80. « Sect. Zt 



^ 



ud {f he b^ coimcted, bjr oath of one ct«dible- wftaM^ H 
tonfMsbn, before a jostiee of Itae plac^e where the offisnce h 
icommiltecl, he forfeits from L.1 to L.5, and the 'valae of thd 
goods {Niwiied ; and if he do not inunedtately pay, he is to be 
voromitted lo li public Jail of the place where he rnide^^ or is 
Ckxivicted, to hard labour, not exceedhig three months, nidesi 
tooner paid ; the forfeitures to l>e applied to satisfy the paitf^ 
ted pay costs, as may be found reasonable by the jodge coo- 
vtcting. If the party Irefuse to receive the satisfiiction, er ^ 
there be an overphis, the sum or overplas to be pand to the 
|ioor of the parish or pldCe of the offence.' 

The act authorises whipping, if the forfeiture be not paM 
within three days of expiration of the term of imprisonment ^ 
hot whipping is rarely inflicted by justices in Scotland. {Sei^ 
Punishment.) 

If the owner of goods unh^fully panned Ok- exchanged maU 
it out by his oath, or the oath of one witness (or aflirmation, 
if a quaker), before a justice of the jurisdiaion*, that there k 
teason to suspect a person within the jurisdiction, to have taken 
auch in pawn or exchange, and give probable grounds of suspi* 
cion, the Justice may grant warrant for searching the place of 
%he person charged, in the hours of business $ on refusal tO 
sidmit, the officer may break open in the hours of business, 
tod no pawnbroker, &c. is to oppose* If, on seardi, such 
goods be found, and the property of them be made out to the 
satisfaction of any justice, by oath of one credible witness (o^ 
affirmation^ if a quaker), or confession of the accused^ the 
Justice is forthwith to restore them to the owner.* 

If any person ofiering to pawn, exchange^ or sell goods, 
cannot give a good account of himself> or of the way in 
which he became possessed of the goods, or wilflilly give any 
liaise information to the pawnbroker as to the goods beiag his 
|>roperty , or of the name and residence of himself Or the owner^ 
tr i there be any other reason to sifspect that the goods are'not 
legally obtained i or if any person, not entitled to redeem goods^ 
attempt to do so, any person to whom the goods are offered^ 
or with whom they are in pledge, may detain such person and 
goods, and deliver them immediately to a peace officer, to be 
taken before a Justice of the place of the offence ; and if the 
justice think there are grounds of suspicion, he may commit 
the person for a reasonable time, for inquiry; and if, upon 
either of the examinations, the judge be satisfied of the personli 
gnih, he is to commit him to the jail of the place of offence, t6 

« Se aud 40 Geo. 111. c. 99, sect. 0. * Sect. 1^ 
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il% ^«ak ^ivitk aficoi^kig to kw, where thenattee of the offence 
knithorfkes sudi commitment by any other law ; and otherwisii 
lo be cbmmitted by the justice, not eiceedtng three momhs.^ « ^q 

Penotis baying,- or taking in pledge^ any goods of manu'^i ^ 
SEidore^ after betng^ put into a state idf preparation, and befinre 
hring finished, ol* linen or apparel entnisted to Wash or mend^ 
forfeit double the sum lent oi* given^ to be recovered as other 
forfettnres in this act^ on conviction before a justice, by oath 
bf one witness or confession, and dia^ restore the goods in 
presence of the justice.* 

If the owner of such goods of mantifacture, .&c* make out 
by his oath, or that of one witness (or affirmation^ if a quaker)^ 
before a justice of the jurisdiction^ and give probable grouncte 
of sospicicMi, that a person has been guiljty of the offences in 
jthe immediately preceding sentence (sect. 1 1. of the act), thl^ 
justice .i& to grant warrant to search^ in the hours of business^ 
the plate of the person charged ; and if the owner refuse ad-^ 
tnittance, the peace officek* may break open in the hours of 
business, and no person is to hinder search^ If^ upon seaichi 
such goods, be found, and the property of them be made ou« 
to the satisfaction of any justice, by oath of one witness (olr 
affirmation^ if a quaker), or confession of the aixused^ the jus* 
tice is to restore them to the owner.s ^ 

If any person counterfeit a note, or knowingly utter suth^ 
the person to whom the note is offered may detain him, and 
deliver him to a constable, to be conveyed before a justice <^ 
the place of the offence ; and the justice, if his guik appear, is 
to commit him to the jail of the place> not exceeding three 
xnonths. . 

5. Penatlies^ PrdsecUtionSy S^x* 
Pawnbrokers failing to make the required entries distinctly 
in books, forfeit, at the discretion of the justice convicting^ 
not exceeding L.IO -, for any offence to which no special pe« 
tialty is annexed) from L.2 to L.IO. AIL penalties are to b^ 
levied by distress, under the hand of any justice of the place 
of the offence ; half to the parties complaining, half (it* Bofr 
otherwise disposed of by this act) to the poor of the parish or 
place of the offence.^ 

Executors, &c. of pawnbrokers, though the act extends t^ 
them, are not liable for any penalty personally, or from their 
own estate, unless incutred by their own act or neglect.^ 



* 39 and 40 Geo. 111. c. 99, sect. 10. * Sect. 11. 3 gecu II?. 

* oect. 9. ^ SiBCt. 2& « Sect, ^h 
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Prosecutkmi or infarmttiont must: be brought within twelve 
Bionths after the offence, and before a justice or justices act- 
ing near the place of the offence.' 

The overseers of the poor, on notice from a justice, may 
prosecute at the expence of the parish.* Persons convicted of 
fraud, or of any felony, not allowed to prosecute or infbrmfiDr 
offences against this act.* 

The inhabitants of the place of the offence are competent 
witnesses, though part of the penalty relieves the poor rate ^ 
the place/ 

In prosecutions agabst pawnbrokers, disputes between pawn- 
brokers and owners, or on any other occasion on which a jus- 
tice sees it necessary, the pawnbrokers may be summoned to 
attend him with any book, note, or other paper necessary, in 
the state in which it was when the goods were pawned, under 
the penalty (without good excuse) of from L»10 to L^S, to be 
levied and applied as before mentioned.^ 

Convictions are to be transmitted to the next general or 
quarter sessions, to be filed ; at which next sessions any aj^al 
must be discussed^ 

Persons convicted may appeal to the next general or quarter 
sessions of the place, on .entering into a recognizance at the 
time of coiiviction with two sufficient sureties, in double the 
sum awarded, on condition to prosecute the appeal, abide the 
issue, and pay costs. If the judgment be affirmed,, the appellant 
must immediately pay the sum adjudged, with costs to be 
awarded for the appeal \ or, in default of payment, must suffer 
ihe pains provided by this act for persons not paying.' 

See Hj^poiheC' — Ketention.'^pirituous Uqtiorsm 

POINDING. 

Poinding (which is to be noticed only as far as concerns 
justices) is a diligence, proceeding upon decree, l?y which the 
debtor's moveable subjects are sold for behoof of the creditor 
who uses the diligence^ or the property of them transferred to 
him, towards payment of his debt. 

1. With regard to the circumstances which must attend a 
claim in order tjo make it a ground for poioding. It must be 
a debt of money ; something to pa^^ not something to do: 
Where the obligation is for performance of a fact, the credi- 
tor, before he can use poinding, must have the damages arising 
from non-performance liquidated by the sentence of a court. 

» 39 and 40 Geo. IH. c. 99, sect. 2T. * Sect. 281 * ^<^* J?* 

Scct» 33. « Sect. 25. • Sect. 84. ' Sect. 3* 



It must be at tfie time dae and exigSde. It mait be consti*^ 
toted by decree.* 

8. With regard to the subjects which may be poinded. 
These are, in general, all the moveables bdonging to the 
debtor.^ This extends even to moveables attached to an im« 
moveable subject, if meant to be separated from it, as growing 
€om,3 or other industrial crop, the instruments of a dntilleryy 
or the like $ not, however, if they be an essential part of tbar 
immoveable subject, as the windows or doors of a house, of 
the wheel of a water mill. But a debtor's horses, oxen, or 
other goods belonging to the plough* cannot be poinded while 
be is labouring his ground, not for fallow merely, but for im* 
mediate sowing, if he have enough of other moveables $ for 
which search must be made.^ A debtor's goods may be poind* 
ed even in the hands of others, who have the use of them, or 
have some present claim over them } for instance, furniture in 
the hands of others to whom it has been let, who however 
must have the use of it during the agreed period, subject to a 
temporary infringement, in order to go through the necessary 
forms \s or goods pledged, under the burden of the right of 
those CO whom they have been pledged. Goods in the credit 
tor's own possession even may be poinded. Goods arrested in 
the hands of a third party by other creditors, may neverthe- 
less be poinded. Goods hypothecated for the landlord's rent 
cannot be poinded (see Hypothec j. Some have thought that 
where the goods poinded hav^ been redeemed by the friends 
of the debtor, they may be again poinded for any part of the 
same debt remaining unpaid ; but this is harsb> and seems 
4}uestionable. 

9* With regard to the execution of poinding. Before It 
can proceed, a charge to pay within a certain number of days 
must be given to the debtor, and those days must be allowed 
to expire.' In some counties the days of the charge are 15^ 
in some 10, in some 6 *,' 15 seem the most regular number, 
being the number sanctioned by the common law. The 
greater paft of the execution rests with the officer; and his 
duty in ingathering the goods, getting them appraised, <^er^ 
ing them to the debtor for payment, and reporting the eiecu* 

' Registration by consent, to found lotutrmtih* decree for execution, seems 
not competent in the books of justices, as they are aa^. Properly, a court of. 
civU jurisdiction, 

* Erskine, iii. 6. 20. ^ Ibid. 22. 

« Ibid. — ^Lord Advocate against Forgaos, 80th February 1811, Justiciary 
Fac. Coil. 5 Davidson against Murray, llth December 176i. 

f 1669, c. 4, 7 HtttchesoD, i UM, 
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liOD'to the judge* liiat order may be given for their disposal, ia( 
explained in treating of the duty of constables. If the offices^ 
beprevented from proceeding with the poinding, by the goods 
being under lockfast doors, upon his returning an execution tot 
that effect, and upon proper application being made by the 
creditor, the judge grants letters of open doors, anthori^bg 
the officer to break op^i doors^ in order to proceed with the 
poinding* If the officer be deforced in executing the poind* 
ing, upon his returning ad execution to that effect, and upon 
^ipplication by the procurator-fiscal, the partjr* or the offices 
poinding, a Justice will grant warrant for arresting the de« 
forcers, and fDr bringing them before any Justice for exami* 
nation; and the Justices, or other competent court, will inflict 
a6 adequate punishment. (Se<s DeprcemenL^^Process^ sect. 
Criminal;— »i4rr<^5/.) 

Wh^i the officer reports bis execution of poinding to the 
sheriff, or other judge, the latter « gives directions for keep- 
^< ing the goods poinded in safe custody, and selling them by 
<< public roup, after such publication, not shorter than eight 
'< free days, nor longer than twenty, fropfi and after the day 
f< when the order was given, apd at such time and place a$ 
<< circumstances may require, and gives all necessary orders foe 
^c intermediate security ; any person who intromits with, w 
f^ carries off the goofls in the meanfimei in order to disappoint 
<« the poinding, being liable in double the appraised value 
f< thereof; andanotec^r minute of the sale, apd of the sun| 
^< arising frpm it, musf, within eight days of the sale, be lodged 
** with the ckrk to the said sheriff, or judge ordinary, and 
f< forthwith marked by hiip as so lodged, within eight day^ 
^* after such sale^ to be made patent to all concerned for a 
*^ fee of pne shilling ; and the net sum arising from such sale^^ 
f* after deduction of all charges, or the goods, in fase no o^erers 
^ appear, ar^ delivered over to the poiiidjng creditor/'* 

The judge, upon the sale being reported, mpdifies the ex<- 
j^ees of the application an^l sale, and ^certains how much of 
the debt remains unpaid, after declucting the price of the goods, 
or their appraised value if they were delivered to the creditor ; 
or, if the poinded goods exceed the debt^ directs the proceeds ^ 
the-amount of the d|^*, indtiding interest and expences, to b^ 
paid to the creditor ; and if the goods were delivered to fhe 
creditor^ ascertains the surplus, for which the creditor is ^c^ 
countable to the debtor. 

* The present Bankrupt Act, 54 Geo. III. c. X37, sect 4, in force for levci^ 
yeart Um %^^ My l^U, »n4 till thy end of lb': next SeJ^ioa of f ^rligmci^fs 
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Fbiodmg> under the smiill debt act is executed laouiiwSif 

(^e Small Debt Act) 

Where an officer is obstructed in the execution of a poiait 
|ng^ by a claicn^ however groupdless, or is deforced* the proh 
perty of the goods is not transferred to the user of the dili- 
gence \ so that another creditor completing a poinding witt 
prevail. But if the deforcement be imputable ta sucl^ othev 
creditor, he will be cast in the competition.* All who stop a 
poinding, whether by violence or by a collusive cli^^a^ are 
liable in the value of the goods which might have been poiodeci 
by the creditor,^ , 

When a person has^ his goods poinded as belonging to another^ 
whether* he have not sworn before the constable, or the constat 
ble have disregarded hisoatb^ it is competent to him to prove 
before the judge, when the poinding is reported^ that the goodf 
are his own ; but he xp^st prove this by evidence diflferen^ 
from his own oath ; and strong evidence is required where* as 
is usually the case^, tl^e goods were in possession of the debtOTi. 
$he possessor of moveable goods being presumed to be the proip 
prietor. And^on the other hand, where a constable executing 
a poinding sustains the claim of a third party as proprietor^ 
ti^hetber upon a written title or upon his own oath, the point 
pf right is still open before tlie judge at ^t^e inst4nce of thf 
(reditor.^ 

iSee Com^eiiiwn% 

FOOR, 

Tills subject cannot be passed entirely unnoticed : but a veryr 
flight sketch is sufficient. 

Sheriffs, justices of peace, and magistrates of royal boroughsi^ 
are directed to take trial how far the laws for. supporting tha 
poor have been duly executed, and to fine those who have been 
negligent.^ It is said that, under this power of con^oul, tha 
quarter sessions have on some occasions interfered to get i| 
proper fund provided for the poor, when neglec^d^ j hut it if 
Relieved that instances of their doing so have been very rare. 

It has been very common for sheriffs and magis^jrates of 
royal burghs, as judges ordinary, to sustain claio^ by paiipeni 
against parishes for aliment, on the principle tha^ they art 
merely giving effect to ^ civil claim against ti^e party liable^ 

' . ' - *- ' l. ' U! '! t . 

» Ergkinc, iil 6. 27- ? Ibid. 

3 See Stair, iv. 47. 26.->Thoinsoa'8 m^^epger, p. 249« 

f ProcUmaCionf 3Ut July W9^ 

9 Ifutcl^es^ni a, 37, 
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But it has been found, that the heritora and Idrk session hate 
the exclusive power of modifying the allowance in the first 
instance.! And of late great doubts hate been entertained 
how far any inferior court can review or controul the proceed- 
ings of the heritors and kirk-session in this matter^ on the 
ground that they are to be regarded as a court ; and those 
doubts have received the sanction of two Lords Ordinary^* 
With regard to justices of the peace^ they seem to have no 
power to decide such questions, having no ordinary civil juris- 
diction» independently of the heritors and kirk*session being 
considered as an independent court. 

I. Collection and managembmt of fumds. 

The following are the funds for maintaining the poor of a 
parish. 

J. The collection at the parish church. 

S. Sometimes, letting out a hearse, or morteloth ; which a 
kirk-session may, by immemorial exclusive usage, acquire the 
sole right of doing.' 

9. Fees exacted by immemorial usage at marriages and 
baptisms.4 

4 Mortifications of lands, sums of money, or other sub* 
jects. 

5. Voluntary subscription, in order to avoid an assessments 

6. If all these be deficient, an assessment on the parish ; 
which however b seldom necessary ; and, if it can be avoided, 
by voluntary subscription, or otherwise, is seldom adviseable. 

This assessment is imposed by the heritors, minister, and 
elders of each parish, who are directed to meet on the first 
Tuesdays of February and August, to make up a roll of the 
poor of the parish, and to determine what assessment for their 
relief is necessary for the next half year.s 

The meeting b called by public proclamation, at least 10 
days before, in the parbh church; and if the parish be extensive^ 
the meeting is generally also advertised in the newspapers.^ 

■ PatoD against Adamson, 20th November 1773 ; Fac. Coll. Diet. iy. 85^— 
Pariah of Coldingham against Parish of Duose, 28th July 1779. 

^ Lord Altoway, in the Court of Session, decided against the power erf ». 
theriiT to controul the award of the kirk session, in Hanrey against Barony 
Parish of Glasgow, 15th June 1819, which was acqiiiesced in; — ^And Lord 
Ktmilly gave a similar judgment in ^n appeal upon the circuit, in Gray against 
Parish of Kelso, 7th September 1820. 

3 TurnbuU against Maclaws, 10th August 1756.— Kirk Session of Dumfries 
s^inst the Squaremcn, I8th February 1783. 

4 Kirk-Session of Dunfermline against Baync and others, 26th June 1764. 

5 1672, c. 18.-*Froclain. Uth Xngu9t 1692.— 1695^ c 43.-1698) c 2i. 
* Hntcheson, ii, 30» 



!?he j*es4!ite of 06 cJtle of thfe thtee compdfient' parts df the 
me^ttt^ is co«^id^red to be iridispensible, ^^ as td prevent the 
oAier t#b cofripdttent ^rtsfrotn proceeding in' this bd&rness;' 
Each ittdiVidual hsis one vote.? Where a parish happens for* 
thef time not to have a mittistei* or eiders, the heritors meet and- 
ass^s themselves.^ The meeting must raise a sum sufficient t<> 
enable the poor requiring aid to live without begging^ whith 
is prohibited.* See Vagabond, 

Half of the assessment is paid by the heritors, according to 
the old extent of their lands, or according to the valuation by 
which they last paid assessment, or otherwise, as the majority 
of theih thiAft best.* The rule understood to be followed, 
wliere that can be done without impropriety, is the valued 
rent ; but the reftt rent may be adopted where that is rtiore 
conducive to equality.fi Proprietors of mills, and erf coal and' 
salt works, are liable to be assessed.' The other half of the 
assessment is paid by the t^tianfs and possessors according to 
their subsrtatice.* The minisrery as ^ucb) is not liable t^ be 
assessed.9 

In bot^oughs the assessment is imposecf by the niagistrates 
qfi the inhabitants, accortling to their substance,'^ which is dif^* 
ftiHjntFy estimated in di^etent bormighs.n 

The^heritbrft hare a joint right with the kirk-sessioil ititW 
administration and management of all the' fubds belonging to^' 
tlie poor, and have right to be prfes^ent and jora with the ses-. 
sirni, It being still lawful to the l^rk -session to proceed withT 
acts of ordinary administration, although the heritors be not^ 
present :** but it has been thought proper that, when acts of' 
extraordinary administration occur, such as uplifting or lending 
oat money, the minister should give intimation of tl^e meeting 
from the pulpit ten days before it is held.«3^ Any heritor may 
call the kirk-sessk)ri to account for their management.**' 



» Hutcbfi«on, Yu 35. « ibid. 34. 

'» Procl^nu imh Ang^. l€03:^Hutchrson, H. 3|; 

4 1579, c. 74.~16i>l, c. 38^1663, c 1 6.-^Proclam. 4 Itk August ISH^ 
1695» c. 43. 

i- W«S, c. 1^. ^ Scott agamtt Ffaser, IS^h Jatinsiy 1773. 

7 Parish of Inyeresk against Magistrates of Mussf^burgh and Sir Archibal4 
Hope, 28th May 1794. ^ 

• 1663, c. 16.— Parish of Car^ill against Tasker and. others, 29th Februarjr 
1816. The poor haye no right to glean without consent of the occupier of 
the groijnd ; John Wilson, 1771, Madaurin's Criminal Cases, p. 744. 

9 Parish of Carg'iU, supra, »*' 1579, c. 74.^159T, c 279. 

^ SeeXanrie aoainst prcghorn, 2d Dec 1797 ; Fac. Coll, App» 

» Heritors of Hambie against Kirk-Session, 1 5th Feb.^ 1751 ; iCilk. pqer; 
Falc ; Karnes. *? Humbic, ji^ra. 

^ H^imlto^ apinst Kirk-SeSs;on of Cambushnd^fSd Noy<. |749« - 

■ ,- - - 
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' The necessary expence of cDHecting the assessnenty aad a 
small salary to the session-clerk for keeping the books and ac* 
counts, ought to be paid from the fundsj The e&pence of a 
Cent for field preachings may also be paid from this fuod» hot 
no other expence, such as communion forms* tables, or table 
cloths, rent for preaching fieldi salary to presbytery clerkf or 
the like.* 

II. DisTEiBirrioN of fukim. 

1. Bywktm. 
The distribution pf funds, or modification of aa allowance, 
is generally made, at least in ordinary and incidental cases, by 
the n^inister and kirk-session ; but the heritors have a )oiDt 
right of distribution.^ 

Cause ofPoverty^^^The persons relieved are either those 
who require permanent relief, whether partial or total, who 
are commonly called the ordinary poor, and who form the 
roll made op at the meetings already mentioned ; or those who 
require only temporary relief, whether partial or total,^ who 
are commonly called the extraordinary poor^ and who are not 
usually entered upcm that roll. 

Legal parish. — The parish primarily liable to aliment a poor 
person is that in which he has last resided for three years at 
one time' ; but this residence must have been industrial, that 
is, prior to his being supported even by private charity.^ It is 
sufficient that the residence have been as a lodger« and not 
as a householder. Residence as an apprentice is sufficient' 
A soldier cannot acquire a settlement by residence upon duty. 
When workmen, such as slaters, masons^ &c. have their prin* 
cipal residence for a course of years in one place in wimer, e,g» 
a town, they acquire a settlement in such pbce, though they 
may have been in the practice of going to the country every 
snmmer for works 



'* Hamilton, itf/Ttf. ^ Ibid* 

3 Hambie, nf/ro. 

« Pollock against Darling, 17th Jannary 1804^ 

's Parish of Dunse against PaHjih of Edrom, 5th June 1745; Kames; KilK. 
Poor; Faic— Parish of Crailing against Parish of Roxburgh, 7th March 176% i 
Kames ; Fac— Parish of Hutton against Parish of Coldstream, Sth December 
1770.— Waddel against Parish of Hutton, 14th June 1781. 

*^ Riinciman against Parish of Mordington, 84th January 1784. 

7 Heritors of Cockburnspath, 9th June 1809. 

s Paxifb of DaUnellingtoJt against Tvwn of Irrinc, 3d December 1800* 
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^ Wiiare ft penon has nc^t acquired a settlement bj 
tKe parish in which he was born is liable. 

In the case of vagabonds, who have never had a fixed resi* 
dence any where, the place of birth is primarily liable ; and if. 
that be unknowui the parish « where they have any residence^ 
^< haunt, or most resort, fpr the space of three years immediate- 
*^ ly preceding their being apprehended."' 

The Scots parish in which a settlement nas been acquired 
is not liberated by the person having sUbsequentlv had such a 
Residence in an English parish as would have given a settle*, 
ment by the law of Scotland, if from its not being for the 
due period, or for want of other necessary circumstances, it have! 
aot been such as gives a settlement by the law of England.* 

A married woman^s settlement is in her husbancrs pirkh* 
And accordingly it has been found that a ScositwoaCkan, the 
wife of an Englbhman, by whom she was deserted, could not 
during his life obtain for herself and her children a residence 
in a parish in Scotland, so as to entitle them to permanent alU 
ment from its funds, though the parish was that of her settle^ 
ment before the marriage.^ 

A widow's settlement h in her husband's parish, unless she 
have, subsequently to his death, acquired a settlement else* 
where, by three years industrial residence. 

A child, being considered as part of the family, must be 
maintained by the legal parish oi its parents,, though noi that 
of its own birth or residence/ A natural diild must be supu 
ported by the mother's parish, if the father be unfable to main- 
tain it, not by the father's^^ (See Children, sect. Aliment oi^ 
Illegitimate.) If the parish of the parents of a child be un- 
Joiown, the parish of its birth is liable- 

It is sometimes necessary to afford a small temporary relief 
to persons who have not acquired a fight to a permanent zL 
lowance from the funds of the parish \ for they cannot l:fe al* 
lowed to starve.*' And it is understood that, in practice, per- 
sons having had such a residence in a parish as dbthiguishes 
them from vagrants, are relieved till their legal parish be as- 



< leeS, c 16.— Kilkemin, p. 406. 

* Brown agalvst Kirk-Sessbn of Mordington, M March 1806. 

s PennicBick ag^nst Duddiaigtton and £dihtorgh, 3d March 181% 
f Heritors and Kirk-Session of Coldingham against Heritors^aod Kirk«Se«b 
^n of Dunse, 28th July 17^9.— Bulk, Howie and others, agawct ^rk- 
ffeastoit of Aibroath, 26th January 1800. 

. s Parisk^of Rcscohie agaunat Parishes of Aberlenuio, Dunitickeny and' F^lfas^ 
28th November 1801.-- Parish of GUdsmuir against Parishes of Preston and 
Saiton, llth June 1806^— J^arish of Bdinhurgh againat BroWn, 11th June liOil 

* Pennicmcki n^A i 
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Mrtained ; for which thac pstrish has relief, agahist' tidr legadl 
p9rishj» at least from iDtiniatloti df theif sifUatioin/ 
. When thie legal parish of such persons U known, the pa* 
rlsh m which they have become chargeable ustially passes thedt^ 
to that parish. This is commonly done by the klrk-sessid^ 
df the parbh in which they have become cljiargeahl^ gl^tig; 
yiem a small sum sufficient to carry them to th€ ne^f parish 
dn their road, and at the same time giving them a pass^ ad« 
<!hessed to the kirk-sessions and others whom it may concerif^ 
desiring them to permit the bearers (naming them) to* pas^ 
from that parish to the parish of their destination (naming it); 
and to relieve, them as they may see meet} such persons W^ 
having orderiy, and keeping the straight or post road, and, nt^ 
excee^ng a specified number of datys in performing the; jdur- 
ikey. The different kirk-sessions on the road relieve theni 
from the poor. funds as they see proper; and all relief witli 
the place and time of giving it, is marked on the pass. When 
the persons cannot walk, they are passed in a cart from parisll 
fo parish. It is sometimes ^pedieat to send them hy sea* 
See Vagabonds* 

PRE9CR1MION. 

PnESCRif TiON, questions with regard to whfch mxf occur 
Ciefbre justites in the exercise of their civil jurisdlttion, is the 
loss of a right, by the. proprietot^s neglecting tt> exercise sc 

damtg a certain period. 

» 

t KtKDS OV PRBSCRT^nOK. 

. The law has appointed different periods of pfescription hi 
different cases. It can hardly happen that any of th« longer 
prescriptions should occur before justices. It is suifllk:ient, 
therefore, merely to mentions them, adverting chiefly to th;e 
shorter prescriptions. 

J^orty years. 
By the prescription of 40 years, all rig^a aw^ lott y wh e th e r 
simple obligations, mutual contracts, or actions concerning 
moveable^ though grounded on rights of property.^ It is 
founded upon the principle that^ hjr so long a siteace, the ere- 
'ditor has abandoned his claim ^ so that no plea, which does not 
prevent the application of this principle, can avail him ; for io* 
stance, an addiisMdn by the d^or that the debt is. unpaid^ is 

^ * ' ■ • n , . .,-. II » ■ ■■■,11 II III* 

• • • - fc ' . - ' • 

' Brown against Kirk^Session of Mordington, 4th MjNMb I80(i^ 
« £nkiiie, iii. 7. a^l469« c %9^U%^ c Afi. 
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not sti£Scieiit for the creditor.i This prescription does not 
run against minors. 

Twenty years* 
Holograph writmgs, that 13, obligations in the hand-^rij^u^jg 
0f the debtor, for example, holograph bonds^ not attested by 
witnesses, holograph missives, or books of accounts, &c# jgiff^ 
scribe in 20 y.ears. This |Mr^cription is founded 09 % prj^• 
sumpttpq that the writing is forged^ . The pursuer may rti^ipr 
Jtp tjie debtor's oath, after 20 ytsars, that the subscription is 
.genuine, and that the deed is holograph; and the debtor, ad- 
mitting these, must prove that the debt was paid, as if the 
•bligation had been in the most regular form. No other proof 
that the deed is holograph) and ^e subscription genuine, is 
jadmis^lble after fo years, except the debtor's oath.* This 
^escr^ion runs from th^ date of ibe wxitiog- It does not 
j:un i^inst minors .< 

Seven jfCflKs, 

No person binding conjunctly and severally with or for ano^ 

ther, in any bond or contract for a sum of money, is bound 

longer than seven years after the date of the obMgation ; and 

whoever is i)ound for anothery either expressly as cautioner or 

as co,|)rmcipal9 has the benefit of this prescription;, provided he 

lias either axlause c^ tot^l relief in the bond itself, or a sepa* 

j*ate bond of relief intimated tp the cr^ditg^ at receiving his 

bond> It does not extend to co-principals having an qbliga.* 

ition of mutual relief in the bond.^ It only reaches cautioner^ 

in obligations for payment of money) not ad factum pra^tan^ 

dfifn^ for the due perforapLance of an pi£cej iOr the Uke^<^ Tlie 

obligation expires eo ipso^ at the end of the seven years, unte^ 

.it haveibeen sufficiently interrupted, i. e. by diligence, or:pro- 

bably by d<ecre0, or possibly by Mxvan $ and though it haxiB 

been perpet^tedby interruption, still no more than the prin« 

^eipal and seven years interest can be demanded.? 

For the septennial prescription of citations to interrupt pre* 
«cription^ see sect. Interruptions* 



> Eraktne, iU. 7. U. * 1669, c 9.^-^6klae^ nl 7. fQ. 

<2l6a9,c,d. ♦ 1695, c. 5. 

S Creditors «f Park a|;aiv8t Maxwell, 16lh February }7d4f. 
« £i»kiiH:« iii. 7. 23. - 

7 1695, q. 5.— DQUglas, H«ran, and Company, against Ri4$ck, 1st. IVX^i'^^ 
i:79S.— Rcid Affiinil MajKweU« 17lh f^biaary 17bU.'.-:£eU'& Cpm. 34 cdiU 
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Six yean. 
^ Bills of exchange and promissory notes (bank notes and post 
bilb excepted), prescribe in six years^ in which the years of 
minority are not computed ; but the subsistence of the debt 
may be proved by writ executed, or oath emitted, by the 
debtor, after the six years.' The six years run from the time 
when payment is *' exigible i'' which is the term of payment 
IKrhere that is definite, and is the date in the case of a bill pay- 
able to the drawer on demand.' Prescription runs, not from 
the term of payment qamed^ but froo^ th^ l^st day of grace.' 
(See BiUs.J 

Five years. 
^ The arrears of rent prescribe, if they be not pursued for 
within five years after the tenant's removal from the lands far 
which the arrears are due $^ £md equally whether the tack be 
verbal or in writing.* It only appUes to tenants, natural pos- 
sessors of the gro^nd, on account of their ignorance of busi^ 
ness.^' 

Multures, or debt$ due for the manufacturing of corn, pre* 
iscribe in five years, after they become due.' 

Ministers stipends prescribe in five years ifter they become 
due/ Even vacant stipends falj under this prescription.© 

All single transactions or bargains concerning moveables, or 
sums of monev, which the l^w allows to be proved by wit- 
nesses, prescribe in five years after making the bargain,*^ Un- 
der this desp*iption are comprehended sales, locations, and 
other consensijal contractSj^ to the constitution of which writing 
is not necessary , for these may be proved by witnesses."* It 
has been found, for example, to apply to the price of a cow.** 

The quinquennial prescriptions before meutione4 do npt 
ppply where there is a written voucher of the debt. The 
debt;: falling under them may be proved after five years, by 
Jhe writ or oath of tl^e debtor, to be still subsisting." They 
proceed upon the presumption that the deb^ fa^s been paid. 

V 12 Geo. III. c. 72, lect. 37, 38, 39, 40, made perpetual by 93 Geo. III. 
e. 18, sect. 55. 

* Steplienson against Stephenson's Trustees, 16th June I8O7. 

? Douglas, Herof, and Coinpany, against Trustees of Gra^nt, Itftb November 
^793. This point affirmed on appeal*, 11th November 1796. 

^ 1669, c. 9. 5 Nisbet against Baikie, lOtb July 1729; Diet. u. 117. 

• Erskine, iii. 7. 20. » 1669, c. 9. » Ibid. 9 JErskine, iji. 7, 2(7# 
?«166S«,c.9. »* £r8kine; HI 7v 20. 

f* Nouies against .Armstrong, llth June 1^13. 
ff J66?, c. 9^{;fi<tinc, iij. 7, ?0. 
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Arrettmnits/ whether proceeding on^ decrees^ registered 
obligations, or depending actions, prescribe in five yearsi' 
Whare the arrestment is used on a decree or a registered bond 
or contract, the years are computed from the date of the ar« 
restment : where it b used on a depending action, they are 
computed from the date of the decree by which the debt is 
constituted.* 

It b almost unnecessary to notice the prescription of aeiiom 
when irougkif as it is Tery unlikely to occur in a justice of 
peace court When an action is once competently brought, it 
naturally subsists for 40 years, so as to admit of being wak* 
ened, though it have been asleep* for any time short of that 
period ; but it is provided that actions for minister's stipends, 
mukuresy rents by tenants, bargains concerning moveables or 
snois of money, which may be proved by witnesses, and ac- 
tions upon spulziesj ejections, or arrestments, prescribe everf 
fiveyears.^ 

None of the kinds of quinquennial prescription nm against 
minors,* 

T^ee years. 

Actions of spulzie suffer a triennial prescript ion.« The pre* 
scription, however, applies only to the violent profits, and the 
mode of proof by the party's oath in liiem. It is competent 
at any time within 40 years to bring aaion for restitution of 
the goods and ordinary damages upon ordinary proof.' The 
same prescription also extends to << others of that sort,** that 
isy all suits grounded upon acts of violence or wrong commit*. 
ted by the defender, where the pursuer is entitied ta a proof 
of damages by his own oath in litem.* This prescription id 
such cases does not run against minors.^ 

A triennial prescription b established in ^M actions of 
<< debt, for house mails, mennb ordinars, servants' fees, merw 
<< chants comptes, and uther the like debts that are not found- 
^ ed upon written obligations/'*^ These require a few obser* 
▼ations^ 

House rents prescribe from year to year, though the tenant 
continue in possession. 

> 1669, c. a. s Enkiae, iii. 7. 20. 

^ A depending action, in which no tcep has been taken for a year, it laid 
to sleep, and cannot be farther insisted in till it be wakened by a summpnt 
for that purpose, or by consent. 

« 1669, c. .9--1685, c. 14^£nkui«, iiL 7, S7. f 1669. & 9. 

4 1679, c. $1. 7 Enkine, iii. 7. 16. • Ibid. 9 1^79 c« 81. 

«> 1679, c aa. ' • 

? Fci|;QS8on agaimt Muir, litb Jannry 1737 s Diet, ii» 191. 
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tainment of persons at board. Under the general clause, of ^ tl^ 
^* like debts,'' alimentary debts are subjected to a triennial j>V9« 
scription.' But this prescrij^tioa does not ajs^ly to the mqth^ 
of fir iliegitimate cfatkl or herxepr* senutives porsaipg the put^ 
tivc father or his representatives :{br its a1imenti» ttris <i;i6t being' 
an obligation arising from contract. There is no doubt thatjr 
if either of the parents have boarded the child with a third 
f)art7, in a question with such third party^ the triennial fure- 
Script ion does apply » Each year's debt xuns ^se^sar^te ^c^ics^ 
pf prescription.^ 

In servants' wages every year rUns a separ^ate prescr^tion^ 
The act is by practice extended also to 4QbtJi rdue (o artigcf^ 
Or tradesmen for their worlc.^ 

This prescription applies not <^nly to proper naescbants acn 
counts^ but by practice to the accounts of writers, agents, pro^ 
curators>'&c. Practice has made a distinction, authorised iodei^ 
by the statute, between the ^account itself and any other parti- 
tulars not properly belonging to it, which are comprehende4 
in it.'' In accounts^ prescription runs not for each article se- 
parately, but only from the last article ; and the furnishing a 
new article within three years prevents the pcesoripJ;ion jron; 
npplyiog.^ It has been found, however, that the prescriptiG^ 
of an account df furnishing to a porson dec^easejd, is not -pre^ 
Tented by a continuation of furnishings to his l^ir." I^n <aEder 
to have the effect of preventing the prescription from apply* 
Sng, such furnishing within the three years must be by the^r* 
&uer. It will not have the sameeffea if m^de by the defender.* 

Under the ejtpression in the act of *^ the liJ^ 4eJ^$," tbis 
prescription is Applied to all debts of the liame general descrip^- 
tion with those enumerated^ But it dpes not apply to singU 
transactions or separate dealings, though the quinquepnial 
may \ Aor to claims of damages^ indemniification iind r«coni* 
pence, mandate,*'^ negotiorum gfistio,^ 

The debts mentioned i|i this ^t^tute {1579^ c^ €3,) majf 
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^ Patersoo against Cochranes 14th February 1756. — M'JDowall agaUis^ 
M*Lurg« 19th February 1807.— Flaiayson agaiust Gown, 7th July 1809. 

• £rskine, iii. 7. 17 -. • ^ 

« Rom agarost Maister of 6«ItOA, ilSth jJKehniary 1680 ; SCair^-^'DovglM 
•gainst Duke of Argytc^ £2d July 172(6 ; iC. ^Hofne. 
* S ErskiBc, in. 7. 17. ^ Ibid. ? Ibid. 

• Kennedy against Macdowal, 23d June 17Al,£.iU^.>rcscriiiiiQiL, N®* 3. 

• Ramage against Charteris, Jdth July 17i^2« « 

^ Saddkr agasnst MXcftii, J 8th Novcmbtf l?illl.«-Jiftmiltoavagaiost Martiifi 
e4th January 1795. 
^ «' iBtttc^iart against ^Ojffiti 13tjb June 17&I. 



or by any writing signed by him,' so as M ovoFc^me ithe -ftfi^ 
jMBiptioa of payment witbj,a -tJtie tbre^ yes^rs. Afc^r Uie^kree 
if«ar8g if the cr^tor refer Ao .the. debcor^s oa/i^.lne i^u^ j^r/cMi^ 
by it not only the constitution, but the subsiiteaoe of the debt.' 
Where reference is made to the oath of the heir of the origi« 
nal debtor, he will beassoiisied on -swearing that he does not 
^ow wbecfaer the debt is dae or not^ for this 4o9s not prove 
J^he debt a^aipst faica : but where reference is npude to d^,i^^ 
jq£ t^ otigin^l debtor bicnself, lie must sftote disXiMtly the «gwv 
icuois.tances of the payment, at least ia those situations wbeff^ 
it auiy reasonably be .expected that he should jremewbar .the 
circiunstai^es, otber«r}se be will be jiub^eaed. Th^ pivsufr 
mil be allowed ia his r^^^rence tp pass over tbe4>riginaldebt%r« 
and to betake hin^f to the oi^th of such person joJ his bou«eA. 
I^old or establishment ;»s.ha$ best access to know -thefiuit i for 
instance, the wife, in the case of fMrnishings >for the fkifiiif^ 
especially wbere ^e Is allied to baye b(asp3ken theartipfes.! 
Proof by mrii rs^ytf^i also extend to the subsistence as . veil as 4# 
the contjtitirtit^ lof the debt. Tike writiia^ must be an ohjlig^ 
lion for, or acknowledgment of, the debt, «ucb las the 4^H|r 
would think ^ wjtbdrawitig'iiipon payaient»XMr of i^kui^g .a miU 
tea receipt ho secure hinaself ,against ; F/or ^3|;aniple, it is i^M; 
^Mffici^t tb^ttbe pufsuer produce a writt/^n mandate by ^fh^ 
4ebtor fyr 4^e goods^^ or that be prodMCe the coirrier's x^ofiigk 
for ^hegoeds hs^vis^ been actually forw^tftied to -tbe. debtor j 
for this does not remove the presumption of paj^^nt wjth^ 
the tbr^ yea»s«$ B«it an .aqcount bolograpb f^ the debtor 
(lacing tbe debt as due^ has been held sufficieot**' If the xwxitm 
iog be of the prpper descrJipMon, .it is of no iCon%CN|iueQco 
ivhether if^ be4ated before or after the three years. Writings^ 
though not strictly pirobative, are sometimes held s«$cieat: 
proof in this jf uestion. Thus a book of accounts •regularly 
kep^ by the dtbtor^ in which be has cbar|[ed himself with th^ 
particular debt in qjiiestioA, wUl 4x that debt effectually jagait^t 
him, though it would not be received as evidence in his favour^ 
Bur the books of the creditor or of the furnisher of the goods^ 
however fair and regolar> «nake n^ evideace, after elapsing of 



* 167P, c. 88. !" £rskin£,^ iu. 7. i8. 

^ Paterson against Taylor, 23d JaDuoiiy ^771.-r-Vojaii£ j^ul Trotter asiiost 
Wayfair, 2cl Dtcember 1802. 
'^ Robs against Shaw, 19th November 178i. 
S Douglas agaia&l Grierson, 18th November 1794b 
^ DoGaldson d£aii\^t Murray, l^h January 17$6» 
ijtf^Uks^ ixu 7. 18, 
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the three yetrt, that the debt is doe, though joined to the 
clearest proof by witnesses/ 

The shorter prescriptions in general run against minors, un- 
less where they are specially excepted' & which they are not in 
these triennial prescriptions. 

II. Gbnbral obsrrtations. 

Prescription runs de memento in momenium. 1. Every point 
of time is computed, not only tempus uiUe^ the days of which 
one can avail one^s self by prosecuting one*s daim in court, or 
using legal interruptions, but Umpui continuum^ holidays, in 
which no judicial proceeding can be carried on. 2. The years 
of prescription must be fully completed before any right ctn 
be lost by it ; so that interruption made on the last day of the 
time will break the course of the prescription*' 

Prescription runs equally against churchmen, overseers of 
hospitals, corporations, and the like, as against individuals.^ 

Prescription begins to run only from tbe time when the 
debt or right can oe demanded in judgment, or sued upon. 
Thus prescription runs upon a bond, not from its date, but 
from the t^m of payment.^ 

Exceptions or defences competent to a defender for eliding 
an action are lost by prescription, if they be founded upon 
some claim of the defender, which u of its own nature pro- 
ductive of an action, as compeAsation : but not if they tend 
merely to exempt from a demand by another, as a discharge 
€ft a receipt.^ 

The defender may lose the benefit of any of the shorter pre« 
scriptions, by bringing forward formally and deliberately, by 
a regular condescendence, defences inconsistent with the prin- 
ciples upon which they severally proceed; for instance, he 
will lose the benefit of the vicennial prescription of holograph 
deeds, by pleading payment^ for that is an admission of the 
genuineness of the obligation ; or of the sexennial prescription 
of bills, by pleading forgery, for that is an admission that he 
has not paid. 

III. Interruptions. 

Interruptions are steps taken by the creditor against the 

debtor within the period of prescription, for preserving the 

debt from prescription.' Prescription is interrupted, I. By 

any declaration signed by the debtor, acknowledging the 

> Erskine.lii. 7. 18. > U)id. 16. a Jbid. 30. 

4 Ibid. 3{. S Ibid. Se. ^ Ibid. 11. 7 Ibid. 2$, 
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debt, or by a missWe, promising payihent. 8. By citation or ac-< 
tion (not raising a summons merely) at the instance of the credU 
tor against the debtor, or by any judicial demand ; but po es» 
trajudicial demand is sufficient, unless it be accompanied with 
some acknowledgement of the debt by the debtor* ; and the 
statutes seem to require that such acknowledgement be in 
writing. S. By any diligence used on the debt, as arrestmentf 
poinding, 5rc. The citation or diligence must be special as 
to the particular debt.* 4. By partial payments in the case of 
the long prescription, which proceeds on a presumed derelic« 
tion; but partial payments strengthen the shorter prescript 
tions, which proceed on a presumption of payment.' 5. By a 
submission applicable to the claim.« 

All citations used to interrupt prescription, whether long or 
short, must be renewed every seventh year, otherwise they pre- 
scribe. This prescription does not run against minors.s If 
upon citation any judicial act shall follow, ic subsists as an ac- 
tion for 40 years. Interruptions by diligence subsist for 4Q 
years.* 

The effect of interruption is to make the prescription run a 
new course, from the date of the interruption. Minority ]$ 
not properly an interruption ; the years of minority are merely 
discounted from the prescription, any time which may have nm 
before minority being computed.' 

In an obligation in which the right of the creditor is uti- 
limited, extending equally against all the obligants whom it 
affects, if the right itself be saved from prescription, the whole 
of it is preserved. Thus diligence against one of two or more 
co-principals preserves the debt against all of them : diligence 
against a cautioner preserves the debt against the principal 
debtor : and diligence against the principal preserves the debt 
against the cautioner; but, as already said in treating of 
septennial prescription, it does not preserve the debt against 
the cautioner for more than the principal and seven years in* 
terest.* 

Where the right of the creditor b divided into distinct parts^ 
either originally or by voluntary conveyance from the first 
creditor, it may happen that part of the right prescribes, while 
part does not i thus, where part of a debt is assigned, inters 
ruption used by the assignee will not save from prescription 
t)ie part still in the person of the cedent.^ 

> Enkine, ui. 7. 39. * Ibid 38. « Ibid. 39. 

« Vans against Murray, lith June 1816, S 1909, c IQ, 

« Erfkine, iii. 7. 43^ ' ibid. ^' 

# ;i^id. 48. » Ibid. #T/ 
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lDtermptiom4>eing favounble^ haTc freoucntly: hem ^ostitUi- 
«d opon citations^ decrees, vouchers, and diligence^, tbough 
liot m every respect formal and re^rular i but a coosiderable iq- 
Ibrmality is fatal.' 

Tor prescription of pro&ecutKHtf a^nst jastlces, &C' $fe 
jjusiic^^ last note. 

PRISON BREAKING. 

« 

This is punished as an offence apinst justice, by brc^klmg 

9Stiaie of lawful custody* It maybe committed by anyprK 

jmm^Ty whether for a civil or for a criminal cause j and by any 

toeans of escape, even by uralkiog out when the jail is opened 

Jby a iBob. The man must have been lawfully a prisoner i the 

warrant must have been granted by co/npetent authortty^ against 

the party, and eajacie regularly. Even the br^ch of ujo- 

lawjul imprisonment, if done with outrage, especially by a 

^jnob irom without, is pupi^hj^bje. To make the act breaking 

prison, it must be from a proper, public^ and established jail : 

.escape irom more temporary and occasional places of custody, 

jnay be a crime, especially if accomplished by violence^ Qr 

^attended with tumult, but is not breaking prison.^ 

The punishment is arbitrary : it may, in an aggravated case, 
fee very severe ; for instance, if accompanied with great vio- 
lence t» the person lOf the jaUor, or» still more, if accoipplished 
l^yan assault of an outrageous multitude from without. It is 
j^ittUy Jt renewal of con^nement.^ The capital ofiFenc^e of fire- 
juiisiag is committed by burniog any part .of a jail.^ 

.Jjttstices may recommit a person who has broken prison; 
and may .probably inflict a sUgb( puAishment, e. g. a short pro- 
Joagation of the imprisonment, where the original iinprison- 
.mentwas inflicted by themselv.es for a petty 4elict^ and where 
4ber.e is so ^gr;»v^ion in the pnjisoja breaking. Where the 
impris0nment^ though ibr a petty offence, was indicted by the 
Judge Ordinary, it seems best for justices (after recommitting) 
tioieajite the punishment to ixim* Jn an ag^avated ^ase, they 
jnay recommit, and prepare th^ '^a^e lor a (ourt of higher 
^powers. {SteArresif 4^c.) 

» £rskine, iii. 7. 40.— Earl of Hopetoun against York IBuildings Coinpafty, 
21st July nS^f aitirmed 00 appeal, gist March 1786.^^ Sir James Grant a- 

.^un«t.Yock^uildin^ Company, ,2Ut July Xl^h as icvofied^ui aspect' IPV^ 

^pril 1785.— B^MUie agaiwt Doig, 24 March J 790. 
^ ? Hume, i. 3.W--». * Ibid, .308. * ifrid. 
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PRISONERS of WAR; 

The assisting of prisoners of war to escape is punishablis 
arbitrarily at comtnon law. 

The following provisions have b^en made by a recent statute. 
Any person who assists any prisoner of war, whether confined 
or on parole, to escape from his place of confinement, if con- 
fined, or from the King^s dominions, if upon parole, may be 
Itiinsported for life, or for H or 7 years.i Any person aiding 
any prisoner on parole to quit any part of the King's domi-^ 
hions Where he' is upon parole, though he should not aid such 
person in quitting the coast, is guilty of aiding the escape of 
such person under this act.s The guilt is incurred, though 
Ae prisoner, who has gone out of the bounds over which hit 
l^arole extends, should be prevented, by arrest or otherwise^ 
irom making an effectual escape out of the country. 4 An^ 
person owing allegiance to the King, who upon the high sea^ 
assists any prisoner in effecting his escape, is liable to the same 
()nnishment\ and if the ofl^nce was not committed within the 
body of a county it may he tried in any county within the 
fea\m,i Offences may be tried t)therwise than under this act t 
but no person can be prosecuted both under this act and other- 
Wise.<J 

Justices of peace of course cannot in/^for this crime; buC 
iffey may arrest and precognosce those guilty of it (See Arresi^ 
^r). They and all subjects should endeavour to secure an^f 
prisoners of war who have escaped from confinement,, or are 
beyond the limits prescribed by their parole. 

PROCESS. 

The mode in which an ordinary case may be cotiducted be* 
fore justices of the peace is to be noticed here. Spiecialties 
introduced in particular cases are noticed tinder those cases. 
The procedure, however, not only before justices, but evea 
liefore sheriffs, differs in almost every county. 

Parties are allowed to employ procurators to conduct theiif. 
causes before the justices, whether criminal or civil, and. 
whether they be pursuers or defenders.? The procurators whd 
commonly act are those of the sheriff* and other courts. ^^Re^ 



■« Hume, u 519—520. 

* 6% Geo. HI. c< 156, sect. I* ^ Sect. ?• 

4*linmc, i. 520. 

S 52 Geo. III. c. 156, sect. 3. ^ Sect. 4. 

' U f uUarton agimst £arl of Kilmarnocki 19th NoTeAbec 1714; Dalr* 
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gnbrlyt hawefttf th^ ooght to be altered by the jostt^ab 
Advocates, who may act ia any court, sometimes plead before 
the justices. See Mandate^ sect. Advocate and Procurator.^— 

L In CRIICIMAL CASES. 

1. ComflUUni. 

A criminal prosecution before the justices commences wit& ac 
libel, complaint, or summary petition, by the procurator-fiscal^ 
or the party injured, (see Parties^ sect. Criminal.) 

Before Uie supreme Criminal Court the complaint is in* 
variably in a syllogistic form, that Albeit murder is a heinous 
crime, and severely punishable, &c. yet the accused has been 
guilty of that crime, in so far as, &c. stating the particulars^ 
and therefore ought to be punished. It b usually in the same 
form in trials of importance before the judge ordinary. Be« 
fore justices of peace, it is generally in a more simple fons^ 
stating little more than the particulars of the ofience (see Pro* 
cess in Appendix). And some have thought, that, where the 
charge is of such a nature as to render a formal syllogistic com- 
plaint adviseable, the case ought to be devolved on a court o£ 
snore extensive powers. 

The complaint must not be materially wrong in the name or 
designation of the accused, or give a general or equivocal d'e« 
scription of him, as John for James, weaver for shoemaker, pp 
fesiding in Edinburgh, instead of l^eith. If he have studiously 
taken a false name or designation, these will be held sufficient 
against him* Where he has passed by various names, as many 
of these should be used as can be learned.' 

The complaint must relate the fact specially, in such a 
manner as may distinguish the particular act from other in- 
stances of the same crime.^ I. The manner of the criminal 
act must be related in a reasonable and sufficient way ; but 
there is no need of a minute detail.3 ?. The person injured 
must in many cases be specified. This is required in all pro« 
secutions by a private party, in order to shew that he has an 
interest \ and seems to be required, not pnly in crimes direct- 
ly against the person, but in those which have any relation to 
the person. In crimes agamst property, e. g. theft, though it 
is usual to specify the owner, it seems sufiicient to describe the 
hwful possessor, whether the owner, or another for him, from 
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"mhottk llie goods lunre been taken.' S. Goods slolen, Ac* 
amst be described in a reasonable way^ as to their kind» and 
their qa«ntity» or valae ; e.g^in the tiieft of monej^ the sum 
or thcrebft and the species of OMmey generally must be men-, 
tioned; bat it b not necessary to panicularize notes, or even 
to say how much was in notes^ and how much in coin.* 4. The 
complaint must, when possiblCf mention the place and time of 
the crime charged.' It must be positive and explicit as to the 
place, describing it in such a reasonable way as sufficiently to 
distinguish it from others.4 In a generic charge on reiterable 
acts> relating to the character or course of life of the accused^ 
as being a vagibond» or habite and repute a thief, specification 
of the district, county, or neighbourhood, is suiOicient as to. 
such general character or course of life.< Where the accused 
offers a proof of alibi (that be was elsewhere), the prosecutor 
must bring a special and conclusive proof of the time and place 
of the de^*^ With regard to the time^ it is the practice ia 
the Court of Justiciary, on account of the uncertain memory 
of witnesses, to extend the charge to three months ; the 
deed beiog laid as done, for instance, on the lOth day of July 
1815, or one or other of the days of that month, or of June 
immediately preceding. Or of August immediately following.! 
It is understood that the same latitude is usually taken in in- 
ferior courts i sometimes, iu the case of recent offences, only 
one month* If the defence of the accused be independent of 
the particular time, the prosecutor need" only prove the &ct 
within the time libelled i but if it be a plea of a&%j as to part 
of the time libelled, June for instance, the prosecutor must 
endeavour to prove the fact in one of the other two months ; 
otherwise it must be presumed to have taken place in the 
month to which the alHd applies, and the proof of the h€t 
and that of the attin are to be weighed against each other.* A- 
latitude as to time is allowed where strictness could not be 
ebserved without inconvenience and risk of preventing justice. 
Thus, a complaint for reset of theft need only specify the time 
of the theft, and of the discovery of the goods in the posses* 
aion of the accused, without the time when they first came 
into his hands.* The rule of setting forth time and place does, 
not extend to the circumstances and presumptions to be given 
in evidence, or prevent the proof of such circumstances, 
though they did not happen within the period libelled.^ 
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> Hone, iL 191r*eb * Ibid. 196»— SOa » Ibid. SOO.— 9^ 

4 Ibid. S03r-7. f Ibid. 207r-S13» • Ibid. SIS. 

7 Ibid. 213^4b * Ibid. ai4» $ Ibid. SlIL 
^ Ibid. Sid. 
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ttk cMtaMTV and seean pMpelt^ whmtl^ MbfAiliitrtr Ar 
llirsiinpltfir fbitt ttsvaiAy ^mpihjtd ixefcrft jostitMT (and' ik etacr 
tifiHbfm practfefr id a ayltDg^e totnplaiiiv)^ to chArgif theae^ 
cilsedlf as gtriity art mi pnn of the offence. Thii ' indfidlTitdr 
diriy accession b^fbre or aftor tke fact, but iiiteH%reiie^ til pfsi^- 
j^rtittflg it, reikie^g th« pei^n tmlf a prittcipah If dbmhiii 
cotivfetioft of the aecased as atf nttfiffsitf^ thtfagh teUeviHi^by^ 
the prosecutor to have' been a principal: rt a^OM^ pHlof bf^ 
ftcts and circnmstances, thougb different frorn tkose in the" 
complaint 1 ir frees from the necessity of detaiKng the eiiscifafy*' 
i(tances : and it secnres^ against ymrki&cMs of the proof from t&tf' 
complaint, as to the manner of die deed, vfhkch do ' ndTsAter * 
the fbndamentai charge.^ 

Thecomplaint is* signed bf die prosecutor^ and scMSetitter^ 
it is signed s^o by the clerk. 

A mi of the names arid designations of the pfOs^cQtOf^s wit- 
iies^ signed bf him, is subjoined to the complaints This^ is 
necessary in the case of at! the mOi*e grare o^nces^ and seems'* 
ft^be necessary, or, at least, proper, in aVF cases where" the ot* 
fame is of its t>wn nature a crime, and not a avere breacb dP 
iM»tte*stntutch*y regulation enforced by a petfaify;* 

V 

tf mi^' be* proper to pren^^^ Ihiit vvlie^cr the oB^am hr not' 
of a vetf pmy naturi^, or trhefe there is resisfbn t<d sMSpjM^nf> 
that l9i^ ciriminar may^malte his escape if he hvtW an opportnc 
nity, he i^tts^ally'arrasted'fot* examination, examined, mAr 
liud under bai( for I6d appearaiite, before the complaint is pr^^ 
poi^i Bythts^ me^S'the pro^etntdr has the ben^fof hir 
declaration' as s^ artid<j of eirideilice, attd obtains ^coriiy* fot^ 
his^appeanmte.' Sometimes in' petty cases the acckised ii' ar»' 
pestedor cited^foretamineti^o^, not sfs pretiminarf ^)ro€eedv 

t^'';-"'l -• ■" ." ■ '-^-""" ■ »-«^ »i v^^.j^^-.. .. > ■-> ' '- • - • -..-1 ->-,- 

> Ste'iliiirfflStt* ^a^^^iUitMfeii^sgdnsf GiUriimt tttkeri, 19ek July 191^; 
Bpo)t»ofAdji>iirnaL*^£rskiiif agtiflrt Worseley, 14th December 1^18, Upi^ 
Which was a' petition and complaint for an assault, and the want of the list of 
tnthcsses was one of the grounds of reversal.— Ftrgusson against Procnratori 
P^hof Bih^burgh,' rfftt itmrelSliH' /M/.'Where th« Couit of Jusdclary ad-* 
yflckW* ctttsdd pnfte«ding« bofer^ the Sheriff of fidiBbarj^h* for resetting «^- 
■tolea-ringfand-sustaiQed the objection of the want of a list of witnesses,' 
^^aa it is necessary, both for the due information of the accused and the rcgU* 
*< larity of 'crtminat procedia-e, th^t sntmnary complaints in erf mmai cases^-* 
VconcladiBg for the- p»W»- o^ law, on charges exhibited nearly in the usual 
^ form and-stile of indictments, - should, from the first service on the accused, 
•* have a full- list of witnesses annexed thereto," 

9 For the-proccd«re before sheriff in aggr^ifated cases, sec Huofie; i?. ^$f 



)sg, bat upon the complaint kielf as ihe firsi siq» of process^ 
But it appears more desirable, that, where examination is {nx)« 
per, it should take place before the complaim is presented, 
asd should be referred to in it. It appears that such emuni- 
nations cannot take place, even in petty criminal cases^ undev 
the certification of being held as confest, as is done in civil 
cases, bat that the defender is at liberty not to answer a< 
where the exi^mination precedes the presentment of the coQi* 
plaint. Such examinations must be taken by the justices pep* 
sonally^ 

There is seldom occasion to take a formal precognitioa. 
of witnesses in cases to be prosecuted before justices. The 
prosecutor merely inquires what they know of the matter 
m question before he cites them, and takes a memorandum 
of it. 

When a complaint hq^ been presented in the case pf sicts 
truly of a criminal nature, e. g. theft, violent assaults, &c. ov-' 
where the accused is in custody, or where i^ appears, upon any * 
pther ground, (o the justice to whom the complaint is present* 
ed, that it is, advisable to dispose pf the case at once, a deli«. 
verance is given for serving the accused with a copy of the 
complaint and of the list of witnesses, and for citing hio^ tQ 
^pear p^^onally at a certain time and place, to answer to the 
charge, and for eking witnesses for both parties, for the same 
time and place. 

If the pursuer fail to appear at the diet^ or to insist, and the. 
defender appear, the justices dismiss the complaint, and, if 
proper in the circumstances, award expences. 

If the defender fail to appear, warrant is granted for appro* 
hending him, and for eommkting him, till he find bail to ap« 
pear at all diets of court \ and, in addition, if he have touiid* 
bail to appe^ at calling the cause, it is declared forfeited, and. 
is levied from the cautioner by the prosecutor ^ or, if he have 
not found bail, he may be fined in an unlaw of L.iO Sc<xts» 
and imprisoned till payment/ In certain petty offences, as 
noticed under those offences, the justices are, by special sta« 
tute, authorized to hold the defender not appearing as con*, 
fessed. (See preach oftJ^e Peace^ S^*c.) 

On ^he parties both appearing, the defiender is askec) whe«^ 
ther he be guilty. ^ he admit his guilt, judgment is pro* 
nounced, ordering a ce^rtain punishment, Jf he do not admit 
it, his previous dedaration or declarations, if he emitted such» 
are read ; then the witnesses for the prosecutor are ex;unined» 
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and then those for the defender; ttpon adviuog ill wiiiek* 
judgment is pronounced. 

' If the case be delayed^ on being brought into court the de« 
fender may, if necessary^ be laid under bail to appear at all 
diets of court. ^ 

In yery petty casesi particularly offences created by statute^ 
04 g. shooting without qualification, fishing in forbidden time, . 
&c. a deliverance is usually given for serving the complaint 
upon the accused, 'and for his giving in written answers to it, 
within a short specified time. Sometimes also replies are or- . 
dered, when the answers seem to require it. These and all 
pleadings ought to be signed by the party or his procurator. If ' 
the defender do not admit his guilty the justices allow a proof 
on a certain day, and„ on advising the proofs pronounce judg« 
ment. 

* Whichever of those courses be followed, a competent tiine» 
according to the circumstances of the case, ought to be allowed 
to the accused, for his defence>i e. g. 48 hours, 4 days, 8 days* 
&c. And, during the proceedings, a reasonable application^ 
by the accused, for delay, is not refused. 

In the commencement of the proceedings, that b, upon the 
defender being brought before the judge, where that course is 
followed, or in his answers, where that course is followed, he 
must offer any objections which he may have to the relevancy 
of the charge \ that is, that the facts as stated in the complaint 
do not amount to a crime, or to the crime chargegds or that 
they are not stated with sufficient precision, &c. It is the 
duty of the judge himself to -attend to the relevancy \ and, if 
he observe the irrelevancy, when the complaint is first pre- 
sented to him, he ought to dismiss it at once, without even 
calling the dejfender. If the charge be dismissed as irrelevant, 
the prosecutor may bring another in better form, unless the 
accused have run his letters, and the time have expired. (See 
Liberation,) There ought (at least in more important cases, 
which are conducted with regularity) to be an express finding 
of the relevancy of the charge and defence in the interlocutor 
allowing the proof to proceed. 

The parties give a note, of the witnesises whom they wisk 
cited, to the constable, who ought to cite them on reasonable 
notice* Neither in criminal nor in civil cases can a witness b« 
cited beyond the jurisdiction of the judge granting the warrant 
of citation ; nor can a witness, living within the jurisdiction of 
a judge, be compelled by him to go into another jurisdiction^ 
i,^ 1^ , i , 

> L. FoUuton ag»ia»t £arl 0f Kilmarnock, 19th November 1714^ Dalr^ 
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10 beflr evidence. If the witness be necetary^ at^plicatiDn tnast 
be made to the Sofxreme Court to interpose theil* authority. 
If the witness (whether in a criminal or in a civil case) do not 
appear on the day appointed, a second warrant or diligence is 
granted, containing a command to the officer to apprehend 
him and bring him before the court.> The expence of wit-^ 
siesses must be defrayed by those adducing them ; which the 
court modifies so as to cover the reasonable expences incurred 
by them^ If they render a second diligence necessary, they 
must defray their own charges. (See Pr oof-^ Arrest ^ ^c. sect* 
In another part 6f united kmgdom'.) 

It is very desirable, that, in every criminal case^ the proof 
be taken in presence of the court and of the accused \ and it is 
only (if at all) in cases of extreme necessity, and in peculiar 
circumstances, or perhaps where the punishment is not to ex- 
ceed a small fine, that the taking it on commission, or out of 
the presence of the accused, can be sanctioned.* 

The proof is taken in writing, in cases in which the judg^ 
ment of the justices may be reviewed 3 not usually ia other 



The proceedings, after the complaint, and answers (if an^ 
swers have been ordered), are usually viva voce^ Where a 
point of law occurs, the court may sometimes desire to see it 
discussed in writing ; but, in general, long written pleadings 
ought to be discouraged.^ In particular, no written discuuion 
<m the proof taken ought, in the ordinary case, to be allowed.^ 
A paper cannot be received, unless previously ordered by th» 
court : nor should it be considered by the justices, unless marked 
by the clerk. 

When the proof and discussions are concluded, the justices^ 
dtber at the time, or after making avizandum, where the case 
requires time for consideration, jpronounce a judgment acquit* 



> £r«kio«i IT. 2. 30. 

* McAllister and others against I^rOcarator-FUcal of Lanarkshire, 22d Jvnd 
1812, in Court of Justiciary ; f ac. Coll. where the accused were in absence 
tried, and sentenctd to imprisonment and fine, at common law, for combtna* 
tion and>nM>bbing. Suspension, liberation, and interdict, f^ergustoa and others, 
^(gainst Murdoch, 6th August 1815, Justiciary Records ; where certain per^ 
sons having been finedy under a local road act ; and soVne ef them having had 
deir goods advertised for sale under a poinding ; and others, who b^ not; 
goods, having, under the act, been imprisoned to compel payment ; the Court 
suspended the proceedings, principally on the ground that those persons werd 
absent, both when the evidence was led, and whea the jttdgmeot wm pn>« 
Bounced. 

« M'AUifltery «i^r«; ' 



^ 



S9S FX«CBS& 

tiog th^ accused or ofdering a ccrtttn pitnislinient. When tlie 
punishment is a fine, the judgment coiMiionly authorises im* 
prisonment tili payment. When it is a pecuBtary peniAy under 
a statute, not pointing out a fNuticolar course^ e. g. shooting 
ifjthout qualification, fishing in forbiddEen time, &c. the jodg* 
ment commonly directs the penalty to be levied by pomdkig 
and arrestment ; but sometimes by nooprisoBment^ where thtt 
seems proper« 

The expences of a criminal prosecution are usually awarded 
against a |n*iirate prosecutor whose complaint is dismissed^ 
where the court think the prosecution malicious*; arndsomfi* 
tiroes^ in unfavourable cases, they are awarded against the fiscal 
giving his instance.* They are usually awarded against the 
accused, fined at the instance of a private prosecutors ; and in 
soi)Cie inferior courts, at the instance of the fiscal^ r and a coune 
often followed is understood to be to award a slump sum for 
fine and expences, and to imprison till payment of that sum.^ 
"When the expences cannot conveniently be modified in the 
judgment, they are found due generally, and an account otd^-» 
ed to be given in, which is modified and decerned for by a 
subsequent interlocutor. 

In criniinal process no judgment of conviction or punisb* 
ment can be pronoanced except in presence of the accused.^ 
Where the accused is not in attendance, a previous order is 
ghren for his appearing at a certain time, wlien judgment is 
pronounced. If he fail to appear^ he is arrested as fonnerif 
mentioned^ 

- It has been found, that if the proceedings themselves, before 
the justices, have been regular, it will not be fatal to the judg** 
ment that the record of it is not quite lull and regular, pro- 
vided it be tntelligibie.' But still justices ought to endeavoor 
to express their j^gments as correctly and regularly as pos* 
sible. 

The judgment must be signed by two justices,; and allju-' 
dicial steps of procedure ought to be so also ; but incidental 
orders or warrants are usually signed only by one. 

Where the judgment orders imprisonment^ either as a 
^nishment, or to enforce payment c^ a fine, it is executed 
immediately^ at least where the escape of the accused is appre* 
kended. In other cases^ at least where the fine is high, an 



' Hune« ii. 1S4 . . * Ibid. €e. 

3 Hume, ii. 473—4. ^ An instance in Home, ih 474ib 

S Ibidl ^ McAllister, M^ra.-*Hume, ii. 66, mjk 

9 firoadford agaixist NicbokoB^ 14th November 1807. 



ial«rval 4>f a few days is ^ften idtowed at tli« dkdrction of the 
Court) in order to give time to raise the moaey, or to g^t the 
judgment reviewed* Whiere the judgfnent authorizes poinding 
and arrestmeot, as is the usual course for peoaljties in statutes not 
poiDliflg ^t A particular course, there is couimonly an interval 
of sodie days skUowsed hefece extracjt, differing in different 
icounties. 

All ^ criminal judges'' must take the proof and pronounce 
judgment with open doors.^ 

For the procedure spc^aUy appointed for certain petty of- 
fences, see those oJ9Feoces. 

For impriscmme^t for damages along with pumshment, see 
Hect. Civil Cases. 

See 4^0wts.^^fHeB.'^J^isimfnL^^Review. . 

II. Im CiyiL CASES. 

^ 'There ace one or two sets of cases of a civil nature, cw^ 
petent before the justices, independency of the suiall debt act. 
^See Justices, sect* Fai\ttcttiars not in Commission.) These 
are conducted in a manner very analogous to criminal casei& 
And many of the particulars which have been mentioned as 
applicable jto those cases (and which need not be repe^ed)^ are 
alao applicable to these. 

It may be prqper to mention here, <tfaat, as ft x:ivil cl^im^ 
though founded upon a crime, is not a ground for imprisoning 
a person till he shail find caution to answer (see Iwjprt&on" 
pumt) } so neither does such a claim seem to authorize the 
arrest oif a party for e^Laminatitm, either in the process, or 
^nreparatory to process. 

Civil cases before the jus,tices are usu^ally brought into 
^ourt by a. petition or claim (see Appendix)^ which narrates 
>the grounds of claim, and concludes that the defender should 
be ordained to satisfy it. It is generally (and, it appears^ pro* 
nerly) signed by the pursuer, or his procurator ^ sometimes 
by the clerk. 

Answeors are usually s^posnted to be given in to the petitiotji 
within a short time, by an order signed by a justice. And 
^hese are usually followed by replies. Tbe time for answering 
and replying depends upon ^circumsttances. Xt is comnionlj 
ll or 6 days. 

These papers are usually drawn and signed by procurators. 



» 1693, c 23^.— Hume, iU 297.— By special authority* the Court of Jus- 
ticiary may close doors in cases of rapt, adulteiy, and tbe like, tendii^ to Cor* 
jjipt^r-1693, c. 27 i Hume, ibid. * 
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If the defender fail to give in answers, he b held as con* 
fessed, and decree is pronounced against him, with expences. If 
the petitioner fail to give in replies, the justices dismiss tha 
action, with expences. 

When the debate has been concluded, frequently the de« 
fender's judicial declaration is takenif the court think it pre* 
per, and sometimes the pursuer's. The proper use of the de- 
claration being to limit a proof by witnesses, it is unders^pod 
not to be admissible in cases where such proof is not ; for ex« 
ample, not where a reference to oath of party is intended from 
the first, or is the only mode of proof competent. (See Proof.) 
It is usually ordered under certification that, if the party refuse 
to declare, he shall be held as confessed. It seems to be un« 
derstood that, in a civil action founded upon a fact, which, if 
prosecuted criminally, would involve the party in punishment 
or legal infamy, his judicial declaration cannot be taken under 
^he certification of being held as confessed,' without the com- 
petency of which certification a declaration in civil cases ought 
Hot to be taken. But perhaps there may be a relaxation of 
this rule where the offence is such as might have been referred 
to the party's oath in a criminal prosecution* (See Proof, sect. 
Confiession). It has been found that the suspected accomplice 
of a robbery^ who has been received as a witness for the crowa 
in a criminal prosecution, and has thus been discharged from 
all crimipal consequences of the ofi^ence, niay be judicially ex- 
amined (under the certification of being held as confessed) in a 
civil action against him^ at the instance of the person robbed, 
for the recovery of his property.^ The judicial declaration is 
taken either in court, or by the clerk, or a justice, by coai* 
mission. 

If enough be admitted in the declaration on either side, 
decree is given accordingly. If otl^erwise, the justices (some« 
tim^s after getting the allegations of the parties articulately 
stated in a condescendence and answers) allow a proof $ and 
either appoint a diet for taking it themselves, or more usually 
grant 9 commission to a Justice or the clerk to take it, and to 
fix a diet for the purpose, to be reported on a certain day* It* 
is taken in writing. It is takep in presence of the parties or 
their procurators, or in their absence, if without good cause 
they fail to appear. If the party fail to lead his proof, or to 
f epOrt it at the apjpoiqted time, the term (if the opposite party 
— • — - - ' 

! Sec Gordon against Campbell, . 22d December 1809 i and Misbctt ao4 
Bi]( ban against Cttllen, Isf Fe^iuaiy 1811. 
' f Jantzp against Bastoq, 3d February 1814 
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#dmre it) is drcumdiicody so as to prevent his leading it ; uii« 
less ,the court see cause for prorogating the term. On tlie 
proof being concluded, or the term circumduced, the justices 
snake avizandum with the proof. 

When the proof is by oath of party, in consequence of a 
reference (which may be made by the other party personally 
presentin court, who ought to sign a minute to that effect, or 
by his procurator authorized by a special mandate for that pur« 
' pose, see Mandate^ sect Advocate and Procurator), a diet is 
£xed for his appearing to depone, either before the court or 
before a commissioner ; and if he fail to appear, he is held as 
confessed, and is decerned against, or avizandunv is n^ade» m 
the case inay require. 

When the proof allowed is by writ, diligence is granted 
against havers. If 'required, first and second diligence is 
granted to compel the havers to exhibit and depone. A party 
may also be called upon by the opposite party, and ordained tp 
exhibit and depone : the diet being fixed as in an order to de- 
pone on a reference, and under the certification of being held 
as confessed. It is understood that.the same questions are us- 
ually put to shavers examined by the authority of inferior courts 
as to those examined by the authority of the Court of Sessioi|. 
(See Commission to take proofs,) 

When a point of legal difficulty arises, the Court, if they 
find it necessary, order informations or memorials upon it. 
But usually there are no written proceedings (nor indeed pro- 
ceedings oif any kind) other than the petition, answers, and 
e plies, with the declaration and proof. 

During the proceedings, a reasonable application f^r delay is 
not rejected. 

When the case is discussed, the Court pronounces judg- 
ments, assoilzieing the defender, or ordaining him to comply 
with the terms of the libel. The party who prevails is aU 
lowed expences> unless where there is some strong reason a^ 

gainst it. 

An extract of the judgment is given out by the clerk, on 
which execution by poinding and arrestment proceeds. There 
is commonly an interval of a few days between judgment and 
extract, in order to give time for review. A different interval 
is observed in different counties. 

Where the civil interest to be pursued for arises from a 
wrong, it is sometimes contained in the same libel with the 
criminal charge, and carried on along with it. As to the 
fpppetency of justices to such civil actipns, see Justices, s^ct* 
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Particulars not in comaission. As to iinprnpiiiag for snA 

civil interest, see Imprisonment. 

For proceedings under the Small Debt Aet^ see that title* 
See sect. CrimiDal Cases. — Bi^>iew.'^Parti€$. 

PROFANITY. 

I. Profanb swearing* 

JbsTic&s of peace are entrusted with the execution^ of the 
laws against profane swearing.' The pecuniary penalties are 
for each offence, for a nobleman L.20, a baron 20 merks, a 
gentleman, heritor, or burgess, 10 merks, a yeoman, 40 shiU 
lings, a servant 20 shillings, all Scots money | a minister, one- 
fifth of his yearns stipend (without prejudice to other proceed* 
ings against the minister) ; and all othersi not specially me&- 
tioned, according to their quality and degree. A half of those 
penalties is to be applied to pious uses in the parish in which 
the offender resides, or the offence was committed ; a quarter 
to the informer and prosecutor ; and the remaining quarter, in 
the first place, to satisfy the constable or other person who has 
been employed to bring the offender to justice, the rest of it 
to pious uses, or to satisfy the constables for their other ser- 
vices, at the discretion of the justices.* The justices are di« 
Greeted to apply the laws for corporal pains, which are applica- 
ble, and, in case of inability to pay the fines, to apply the cor- 
poral pains.3 These corporal pains, according to the older 
statutes/ are chiefly those of imprisonment and setting in the 
stocks or jugs; or, in case of great obstinacy, banishments 
(See Pnnishment.) Wives are to be punished according to 
the quality of their husbands \ and husbands are to be liable 
for the fines of their wives.^ Any person may prosecute.7 

It is believed that there has not, for a long tim^j been a 
prosecution for this offence. 

II. Scoffing at Religion. 
Justices of peace are directed to inflict the same penalties as 
for swearing, on those '* who shall be mockers or reproachers 
*« of piet> and the exercise thereof,"® ** which words seem to 
^< reach all reviling, scoflSng at, and reproaching of the esta- 
^^ blished church, its ordinances^ disciplinei or worship. The 

» 1661, C. 38. 

* 1661, c 19^1661, c. 88. » 1661, c. 38. ♦ 1551, c. 16.— 1581, c. lOl* 
S Hume, i. 562. « 1661, c 38, 

7 1696, c. '^U^Note, 19 Gt^o. U. c. 21, seems not tt> extend to 8cotlaii4» 
« 1661, c^ 38. 



^ «ftm« f hitig k mtntiofied as ft known offbncci in th^ sta^ 
« tutes, 1690, c. 25 ; 1696, t. 51 1 1701, c. 11* Indeed, It 
» is not b« doubted that, even at eooimdn lav^, all speethes ot 
«< practices which savour of blasphemy, or are to the evident 
** contempt and mockery of religion, fall under the cognizance 
^ of the magistrate, as scandalous indecencies ; and are punish- 
<* able with the same censures as those appointed by the sta- 
** tutes against cursing and swearing.*'* There ts thie same pro- 
vision here as in the case of swearing, with regard to corporil 
pains, wives offending, and application of penalties* 

III. DiSTURfiING PUBLIC WORSHIP. 

This is not, like the two preceding offences, expressly put 
under the cc^nisance of justices of the peace. At the same 
time, there seems no reason to doubt that they may compe* 
tently punish any inferior instance of such an offence, as t. 
public indecency and breach of the peace, and lay the offender 
under surety of the peace, or for his good behaviour ^ and that, 
in more aggravated instances, they may take the necessary steps 
for having the offender tried by a higher court. (See Arrest^ 
&c.) The disturbance of any congregation of tolerated di^ 
senters seems as little entitled to impunity as the disturbance 
of a congregation of the established church/ (See JNoncon* 
formisis*) 

IV. BfiEAtciNO OF Sunday. 

Justices of the peace are directed te execute the laws against 
Sabbath breaking, and to levy the penalties, to be applied as 
chose for swearing.^ Any person may prosecute.^ << To se** 
•« cure the due observance of the Lord's Day, we have a long 
<f succession of statutes,^ most of them passed after the Refor- 
<< mation ^ which prohibit the holding of fairs or markets % all 
v< buying and selling, working, gaming, or playing *, resort to 
^* alehouses or taverns % salmon fishing \ going of salt' pam^ 
<< mills, or kilns ; hiring of reapers ; and in general all use ci 
« ordinary labour, employment^ or sport, upon that day. The 
*^ penalties appointed in those acts, especially the act 1661, & 
<< i 8, which is one of the latest, are chiefly pecuniary fines i'* 
L.^0 Scots for the going of each salt pan, mill, or kilui 
on that day, to be paid by the heritors or possessors; 
L.lO for each shearer and fisher of salmon on that day, half 
to be paid by the hirer, half by the person hired ^ and L.10 
tbr every other profanation of that day i ** with a power of 
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» Hume, i. 562. * 1661, c. 38. 3 1696, c. 31. 
4 1508,c. b3; 1579, c^TO; 1592, c 1^4; 1593, c 163; 1594« c. 201 s 
1661, c. 18; 1663, c. 19. 
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^ ordering torpo rf punisluafnl in case of UMi&tf to payf 
<| but this the judge could not probably make use of to any 
^ greater extent, for a first offeoce» than that of inflicting n 
<^ short imprisonment) or setting the offender in the stocks or 
<^ jugs* For a third offence, however, by 1594, c. 201, the 
^< offender forfeits his moveables, and places his person -in the 
«« Kiog*s will" (But see Punishment.) <' By 1579, c. 70, 
^^ the goods exposed to sale in a fair or market upon Sunday^ 
f < pr in a kirk or kirk-yard, upon any day^ are escheated tm 
^ the use of the poor of the parish/'' 

PBCX)F. 

The general law on proof b stated here. Specialties, ifi- 
.troduced in particular cases, are noticed id considering those 
cases. 

I. In criminal cases.* 
A few of the particulars to be mentioned on criminal {mtooT 
can rarely occur in prosecutions before justices; but are nece^ 
sary to be attended to in taking precognitions. 

K Prosecutor^ $ oath of calumny. 
A private prosecutor may be required by the accused t^ 
swear that he believes his charge to be well-founded. If he 
will not swear, the accused will be discharged, apd cannot be 
again prosecuted by him for the offence in question*^ Thia 
oath cannot be required of a public prosecutor. 

S. Judges private knowledge. 
No judge can, in the ordinary case, convict on his private 
knowledge, but only on proof regularly taken } and npt even 
on that, if he know it to be false. In certain petty statutory 
offences, however, justices and other magistrates are allowed 
to convict, on private knowledge, as noticed in considering 
those offences. 

8. Confession of accused. 
The best proof is the culprit's confession in court, upon th^ 
trial, if given with entire freedom, sober deliberation, aQ4 
soundness of mind. 



* Hume, L 563*-^ 

• The following obscmttions on criminal proof are taken from Mr Home, 
£. 310—397, as far as applicable, except wbtre a sentence is otherwise ipa^eU* 

s Hume, ii. 1S6— 7, 
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fib dieclaratk>A of guilty emitted freely and trolantarilft 
trithout threats or promises, before a magistrate, on his ap« "^ 
prdienrioR, b a strong circumstance, bi|t not conclusive. But 
it most be supported (unless admitted by the accused) hf 
two witnesses, who know that the declaration produced was 
emoted freely, voluntarily, and soberly. Evgn verbal decla* 
rations, intimately connected with the criminal fact, as that a 
. tksef, upcm being seised immediately after the fact, or that a 
tnorderer, upon the dead body being shewn to him, admitted 
his guilt, though not conclusive, are received. But it is doubtful 
whether declarations made in situations less intimately coD<- 
nected with the fact, or under confidence, for instance, to « 
fellow prisoner in jail, be ordinarily admissible. 

Reference to the ocUh of the accused is not allowed in any 
capital crime, however low the conclusions in the particular 
libel ; nor in any charge prosecuted for personal punishmenty 
as wbipfHng, pillory, or even imprisonment; nor io any 
charge, however low the conclusions, which Is truly of an 
infamous and dbhonourable nature, as theft, or the like. 
Tho'e is room for inquiry only concerning those inferior de- 
linquencies, such as as3ault and breach of the peace, which 
are not necessarily attended with infamy, and are prosecuted 
for fine, and damages only. Even of this Mr Hume did npt 
find any instance in the proceedings of the Court of Justiciary^ 
within the period chiefly entitled to regard in such a question. 
Justices of peace, however, in their instructions by the general 
statutes, are authorised to use the oath of party, where the 
punishment concluded for is a pecuniary sum, in the case of 
persons guilty of breach of the peace, of cutters of planting, 
persons offending against the laws oiF game and fishing, &c.' 
as noticed under those articles. And reference to oath has 
been found competent before the judge ordinary, in actions for 
pecuniary penalties, not inferring infamy, e» g. for unlawfol 
importation of grain> or offences against the game laws.* 

4. WUnesses. 
Witnesses are the most usual means of proof in crimes. ^ 
(1.) Oi>J€Ction$ to ikem^^^U Idioiry or Furiosity^ where 
the recurrence is frequent, and the fits long^ otherwise a 



" 1617, c. 8.— 1661, c. 38.--Jnsticc8 of Ayr against Town of Irvine, 24th 
January 1712, Forbei. — Logan against Howatson, 21st July 1 77S, Observatioa 
on Bench. 

* Justices of Ayr, lu/ro.— Hamilton against Boyd, ISth June 1742, C* 
Home. — Procurator Fiscal of Edinburgh against WUhqti^ 27th June 17d7««9 
^ItOj^n, /v^ra,— and present practice* 
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* Iperson afiected in tikis way mty be recated (tkoiigK d^ §ttlt 
' MI eonfideiice) to attest any fact that fell withm the current 
locid interTal.^-^S. Nonage, Persons aboTe 14 are ordiiiarily 
' acfmh^tble. Persons under 14, but above 12, have been ad- 
' kxritted by the supreme <;ourti^ where the fa^t was simple, ami 
the individual seemed duly aware of the nature of ma oath. 
'Persons under 12 mAj be examined, but not on oath ; wbkb 
' indeM has sometimes been omitted with persons of riper yeart^ 
by the supreme court, when they saw cause. The obfectioti 
' at nonage is founded chiefly on the apprehension, that the 
witness may not be sufficiently confirmed in his attachment to 
^4mth, or his sen^e of the obligation of' an oath) so that the 
age at the time of examination is chiefly to be regarded. If the 
lact be of a simple nature, and have happened recently before 
the young person became admissible as a witness^ he may be 
examined upon it. — 3. Relalionsfip. With regard to the re- 
IJ*ions of the prosecutor ; where the fiscal is sole prosecutot-^ 
^19 Dearest relations are competent witnesses, or the nearest 
relations of the persons wronged. Where a private party prOs* 
• sectttes for damages^ or other peculiar interest, for which the 
' pubiie prosecutor could not insist, probably his near relatione 
4(an be received only when their evidence is iadispedsibly &#« 
■ cessary,. and even then with reservation of their credibility^ 
It is not fixed whether near relationship be a bar to a witness^ 
whet e the prosecution for punishment is at the instance of the 
private party alone (with concourse^ of course, of the pubiie 
prosecutor)* When the public prosecutor and the private 
party both insist for punishment, relationship xp the party does 
lnot seem to be a bar to a witness. W ith regard to the near rela« 
jkions of the accused ^ they may, in general, be compelled to 
tive evidence against him. But a child will not be compdled 
to give evidence against his parent ; pxid will hardly be aU</u>ed^ 
pf he be a pupil. It is doubtful whether a parent may be com* 
pelled to besfr evidence against a child. A wife is not €ill&W€d 
to give evidence against her husband, nor a husband against his 
wife, except i|i a public prosecution for a crime -committed by 
the t>ne against tH;e other.-f-i. Legal coff^denqe. The coua* 
sel or agent of jthe 4u:cused for the trial, cannot be called upoi^ 
as witnesses against him to any circumstatKe which has come 
to their knowledge owing to their employmenjt in that capa* 
city : but they may, to other circumstances. And other pro* 
fessional and conndential advisers, as surgeons, physicians, or 
clergy men^ have no such privilege, alttiough a clergy maa 
would probably not be called upon to disclose"^ a confession oj^ 
|;ttilt which the pannel may h^ve made to him when in ^aoL 



•nd ^repsanng for trial, for spiritual consolatbn.— 5* Partial 
vmtnset. An objection arises from all such behaviour in tbm 
witness, with relation to the trial, as shews undue zeal for the 
condemnation of the accused ; as, if he come to give evidence 
irithoot having been cited, or if he have, in any material <te« 
gree, acted as agent for the accuser. But the circumstance of a 
person having been the informer, is no objection to his credk 
even, much less to his admissibility, though be went to the 
magistrate of his own accord, and disclosed the fact.— 6. /«• 
fimy. The accused will not be allowed to allege infamotfs 
character generally, nor even to prove infamous facts, in that 
trial. Even previous conviction of an infamous crime, by aA 
inferior judge, without a jury, does not disqualify, though iC 
may discredit. But conviction of an infamous crime, by a 
jury, or by the Court of Session, does disqualify. The coa«* 
vietion must be proved by an extract by the clerk of court. 
A pardon removes this objection, but no lapse of time without 
a pardon removes it.' — 7« Enmit%^ to the accused. A man^s being 
the person injured is not of itself sufficient to disqualify '^ 
neither are bare words of enmity sufficient, if not accompanied 
with any malicious deed, nor originating in a substantial caus^ 
sufficient to create a degree of hatred which might induce a 
man to perjure himself. — 8^ Interest in the conviction. It is 
doubtful whether an informer, entitled to a reward on con» 
viction, be admissible, unless he renounce the reward. But 
no disqualification arises from the natural desire to see a crime 
punished ; nor from a patrimonial interest naturally arising 
from the deed of the culprit, as the recovery of stolen goods 
in prosecution for theft. — 9. Socius cHminis, The having 
been concerned as a principal actor in the crime, or as art and 
part, is not a good objection. — 10. Irregular citation of the 
witness is a sufficient objection j as, kF it take place without 
the proper and sufficient warrant, or when the officer has not 
his warrant upon him, or in another jurisdiction where the 
man is no officer or the like.— II. Misnomer, The witness 
must be properly named and designed. A punctilious accural 
cy in the name is not essential ; it is sufficient that it be sub« 
stantially and to common understanding the same. £vea 
though the name be rights the witness may be excepted to, if 
he either be not designed at all, or not in such a way as rea** 
sonably to distinguish the individual. 

Any objection to a witness must be stated when he comes 
into court, before he is sworn. 



> Black against Brown, 2td Deficmber 181^ 
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(f .) HiFm wiinesus examined* — A wifnMs in a efiouaal trial 
inust always be sworn $ even a peer. A quaker cannot be receiv* 
cd, unless he will swear. Holding up his right hand uncover- 
ed, the witness must repeat after the judge (who ought toad* 
minister the oath, with sdemnity and reverence, standing)^ 
« I swear bj Almighty God, and as I shall answer to God at 
^ the great jday of judgment, that I will tell the truth, the 
'<* whole truth, and nothing but the truth, in so far as I know 
«^ and shall be asked in this cause.'' The judge must then ask 
Jum whether he has any malice or ill will towards the party a- 
gainst whom he is called ; whether he has received any reward 
or promise of reward for what he should say as a witness i and 
whether any person has instructed him what. to depone. Any 
promise of good deed, by the party adducing the witness, wiU 
.disqualify him from being received, in odium corrumpentis. 
jAxkj thing which may tend, even indirectly, to bias the witness* 
as to take private and written accounts from him of what he can 
ftay» is dangerous } and though it may not, in every case, dis- 
qualify the witness, who may be above all suspicion, will sub*, 
ject the party to censure, and will be taken into account ia 
considering the evidence. 

Witnesses are examined separately. It is an objection to 
any witness about to be examined, that he has heard the de- 
position of any other witness at the trial. It has several times 
Seen found a sufficient objection^ that a witness was present 
when any other witness was precognosced by a magistrate be- 
fore trial, except in the case of those who are merely to attest 
the declaration. It has subsequently been found not to be4i 
sufficient objection, where the witness's attendance was natural 
in the circumstances, and did not appear to proceed from any 
improper motive. But it is the duty of an inferior judge ta 
avoid, as far as possible, giving rise to the question. 

A witness is entitled, if he gave a declaration, to have it can* 
celled before deponing. 

For the citation of witnesses, see Process.^^^Arrrst, &c sect* 
precognition. 

5. Articles produced in evidence. 
Frequently stolen goods or other articles, and declarations 
by the accused, are produced in evidence. No article can be 
produced and remain in court, unless the accused be warned^ 
|n the libel, of the prosecutor's intention to use it, and unless 
it be lodged with the clerk of court in such time as to enable 
the accused to examine it. It is sufficient, in the libel, to de-» 
scribe the articles to be produced^ ^^ !! ' pistol/' <^ a bludgeon/ 



FitooFi' SOS* 

'«<'ierenl of the goods stolao," or the Uke^ eseeept ia fdrgerf^ ' 
and the.like, where a more particular description is netessaiy^ 
The declaratioOf if there be any produced, ought to be described > 
by its date, and the name and description of the magistrate 
before whom it was emitted. If any article be wrong described^ . 
it cannot be used in evidence. Where those steps are not 
taken with articles meant to be produced, they cannot be 
made part of the evidence, so as to remain in court, and be 
sworn to by the subsequent witnesses j but this does not pre« 
xent the transient production, by a witness, of an article which 
he carries away with him, as part of his statement. 

6. Culprifs proof. 

The objection to the witnesses of the accused, founded oa^ 
relationship, is not subject to any absolute rule, but depends, 
upon circumstances. Brothers and sisters have often been ad« 
oiitted. There are instances of the Supreme Court having, 
admitted a child, a wife, and a mother, in particular circum« 
stances. In recent cases, a wife and a child have been re- 
jected. Nonage, infamy, reward, instruction, communication 
of the other evidence, are governed by the same rules as in 
the case of the prosecutor^s witnesses. With regard to enmity 
to the opposite party, there is not occasion for so strict a rule 
as with the prosecutor^s witnesses. Interest in the issue arises 
chiefly from the witness being socius criminis^ art and part* 
Where several persons are accused in one libel, the Court 
may, if they see cause, try some first, and, if they be acquitted, 
use them as evidence for the others \ but it is not allowable to 
receive, as witness for the accused, a person guilty of the same 
criminal act, and not yet tried for it, but intended to be tried. 

A general reference of the libel to the oath of the public 
prosecutor, or even of a private prosecutor, is not competent. - 

Proof of good character, in a circumstantial or doubtful case, 
is of great weight to the accused, aod may turn the scale* This 
implies a proof of particular facts illustrating it/ 

7. Of proof in general* 
Evidence of what another person has been heard to say is 
not admissible. That person himself must be produced. There 
is an exception to this, where the person from whom the wit<» 
pess had his relation is dead, and was the sufferer by the crime^ 
^d gave his account in circumstances which naturally give i( 
more than ordinary faith. Thus, in cases of murder, out 
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judges lutve ahrafB admitted evidenee i^ tlie djFiiig deetwolkMi 
of the deceased, with respect to the manner and guilt of his 
dieath, even though purely verbal, and stiU more if reduced 
into writing at the time by any creditable person, as an article 
of evidence, though not equal to an oath emitted in court. 

A single witness is not lawful evidence ; but circumstances 
snay supply the want of a second, as the alleged thief havbg 
been seen by one person to commit the theft, and by aitt>ther 
to run hastily from the spot at the time, concealing sometUng 
under his coat, or the like. It is lawful to c«hvict on circum« 
Stances only, without the direct testimony of one witness whtf 
has seen the fact. In circumstantial evidence, it is not neces« 
sary that there be two witnesses to each circumstance. Cir« 
eumstantial evidence ought not to decide the case, unless there 
he proof that a crime has been committed.i 

When the accused means to defend himself by the plea of 
mlibi (that he was in a different place at the time whea the 
fiact was committed), the circumstances which he proves musi 
be such as make it not unlikely merely, but impossible, that 
lie could have been on the spot when the crime was commits 
ted. This plea compels the prosecutor to be more special 
than he otherwise need be, in his proof of the precise time at 
Irhich the crime was committedt If he cannot be sufficiently 
special, the presumption is, that the crime was committed 
within the time to which the proof of alibi applies. 

The prosecutor is not entitled to a proof of general bad fame 
of the pannel, whether in temper, honesty (unless where there 
is a charge of habite and repute a thief), or any other vice of 
disposition. But proof of general conduct towards the party- 
injured seems admissible, e. g. in 9 case of murder of a wife, 
that the accused treated her cruelly. The accused has often 
b^en allowed to prove his character in reference to the offence^ 
e, g. in reference to a homicide in tjxa. that he was of 4 peace* 
able temper. He has also been allowed evidence of the cha-. 
racter of the party injured, e. g, that he was quarreUome \ hivtt 
the prosecutor must be allowed to support the famp of tkp 
party injured, by evidence on his part. 

II. PrOOP in civil CASES. 

' There are three modes of proof in civil cases 5 J. The ottI| 
of party, g. The writing of the defender 5 and, 3- Witnesses.^ 

» Burnett, 529. 

* *l'hc judge cannot proceed on his private knowledge. — ^The party's admit* 
sion ordinarily supersedes farther proof. But admissions m^ide with a view t* 
settling a dispute, cannot be brought forward in eTi4coce ; ^^nythe and oX^cjfS 
against r!(ntiand^ ^Oth Ma^ IBg^, 
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1. Oath of Party. 
, do 0^^ ff Catmny^^t is competent to cither party m a 
%gi^ 10 demiM tb^ Q^^ pf the other, that he be]ieves his aver^ 
teeiil9 tQ be: tni^. Oath given upon this demand, prevents 
|b<^ swearer from iQii^tingin points which he has ack:nowledge4 
to be groundless. Being merely an oath ol^ credulity, it doef 
i^o^ prevent a^. reference afterwards to oath of verify \ and 
|liere£ore no p^rny is bound to make oath of ^aluoiny with.r^<» 
glird to recent £9i:ts done by himself, as suck would truly b^ 
fpi Halh of verity»aB4^!ins e^^clude aU other proqf.' A per$oi| 
:^liling, to give tUs oath, at the time appoint ed» Is held ^ con^ 
fished. 

' (?.) (Xi^i3fwriV^.-r-Freqiiently, for want of other evidence^ 
or fropa reliance on his opponent's ver^ci^y, the party upoif 
^liQQi the burden of proving, a point lies, refers it to the oath 
bf the other party. This seems competent in all, or almost alU 
|l|e civil questions which can come before justices^ 

The r^erence may be made at any time before the decree 
U e^ttacted* It may be made even though the party making 
ik laave triecl proof by witnesses ; whether they have sworn that 
ihey did no|: );now, or have sworn short of the ifacts necessarj^ 
io be proved** The party referring may retract his offer af 
%Dy time before the en^ission of the oath, upon payment of th<^ 
whole previous expence, or of the expence occasioned by the 
referenjce ; unless it be evident that he proposes to do so to 
obtain delay,, or for some other such improper purpose.^ 

The 09.th given upon reference b decisive of the cause, th^ 
ps^rlles b^ing. undmtood to have agreed to rest it upon wha^ 
should be sworn */ even though the party should be afterward? 
fonvtcted of perjury for that very oath. But the oath will 
9oly affect the special interest referred. Thusj[ in the c;^e of 
1^ riqit) the procurator-fiscal naay pursue for the jSne> though 
the defender have obt^ed absolvitor in the action of the pri- 
vate piurty for damages, by having sworn negatively upon re. 
ference. The reference will not affect those who are not par^ 
ties to it; ic will not aff*ect co-obligants* 

When a reference is intended from the first, or is the only 
mod^ of proof possible^ nq previous judicial declaration of th<| 
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' Erskine, i?. 2. 16. 

«Xtw jigakst LvDdm, 94th Jnae 1V47, in ICiUc p. 48ii JuM lalkhkii^ 
Dahiel against Richmond, ith February 1T92. . 

3 Chalmers against Jackson, 18th February 1918* 

4 Eiftkine.iT* 8. 8» 
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party can be taken, as the propei: use of such dedaratjen i$ to 
limit a proof by witnesses. 

It hais been found competent, before a cause is cottcIudAd, 
lo refer particular hcts or points of the case, which do not ct^ 
baust the question.^ But after a final interlocotor, reference to 
the successful party must embrace the whole cause, at least / 
such parts of it as will be conclusive.* 

' Wnen the party referred to (if personally citied to appear^ 
br if he has had the day of appearance notified to him in court) 
l^ails to appear, the term is circumduced^ and he is held as con- 
fessed* In hiTOttrable circumstances, if he apply in his owa 
lifetime, and so early that no detriment can accrue, and if hd 
shew good cause for it, he may be restored against this inferred 
Confession, and be allowed still to depone. If he die before 
deponing upon this second opportunity, the presumptive eon^ 
fession revives, and militates against his heir, ^ unless. the othej^ 
jparty have been guilty of improper delay.^ 

Where a party, upon reference in an oath of verity, or ia 
an oath of supplement (to be immediately noticed), swears that 
he does not remember, he is, in the general case, absolved, aa 
such an oath does not establish the other party's plea ; but 
such an oath does not prevent the other party from supporting 
ibis plea by other methods of proof. A person giving such an 
oath ^ to a recent fact, of which he cannot be ignorant, m 
held as confessed.s 

When a person swears in general or doubtful terms, partis 
cular interrogatories may be put upon a re-examination \ but 
lie cannot be examined upon any special fact which may in- 
volve him in perjury. When the oath is clear, there can b6 
no re-examination.^ 

Sometimes the party to whose oath reference is made, defert 
the question back to the other party. But this is not allowed^ 
unless it appear that he himself cannot depone so distinctly •? 
For instance, when a man, in an action for aliment of a bastard 
child, refers his being the father to the oath of the mother, it 
would plainly be unreasonable to allow her to defer to his oath^ 
as she must know best* 

Sometimes the oath is qualified by special circumstances ad- 
jected to it. Those circumstances^ which are truly answers to 
parts of the point refei;red, are intrinsic qualities of the oath^ 



k' * Cowan agtioflt M'Connick, 21st Novcoiber 1811, appended to White mp 

'- * White against Mardoch, 9th June 1812. 
i Ertkine, iv. 2. 17« 

4 Gilmour against Represeutatires o£ Stcwsrt, 20th June 179T* 

5 £itkine| iv. 2. H. ^ Ibid, 1^ 7 ibid. % 
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altet the dedrion fbunded upon it ; those which are not 
6uch answers, are extrinsic qualities^ and« before they can have 
influence on the decision, must be proved by other evidence.' 
But to enter into the illustration of this subject would lead bo- 
yond the limits of this treatise. 

For the necessity of a special mandate to authorize a prose^ 
cutor to refer to oacb^ see Mandate^ sect. Advocate and Pro- 
curator* 

(3*) OtUhin supptemerU. — An oath in supplement isi in cer« 
tain cases allowed upon semip/ena probation that is, where 
there has been such evidence already brought by the persoa 
proposing to swear in supplement, as produces a strong belief^ 
though not an absolute conviction, of the fact to be proved* 
This oath may be redargued on proper evidence afterwards 
adduced ; or the cause may be advocated from the justices, 09 
the ground that it ought not to have been taken. It is not 
competent tin every kind of question. It ought not, for in* 
stance^ to be admitted to eke out a defective proof of a 
•ttngle separate bargain, as the sale of a horse, a score > of 
sheep, or the like. Its most proper application is to establish 
the tnith of one or more articles in a course of dealing, other* 
wise proved between the parties, wt^ere the precise quantities 
Ibmished cannot be expected to remain long on the memory 
of those in the shopkeep^r^s service, though they may be able 
to swear generally that the furnishings were truly made. What 
proof shall entitle the shopkeeper to give his oath, seems to be 
a question which must, in general, be determined by the cir^ 
cumstances of each individual case. For example, if it should 
be proved, in an action for the price of an article furnished bj[ 
^ shopkeeper^ that the defender was an ordinary customer int 
the kind of article in question, though there should be no wit« 
nesses to the special quantities and articles furnished, and ij^ 
the shopkeeper kept regular books in which the articles in 
question are distinctly stated, the shopkeeper, it would s^m; 
should be allowed his oath in supplement. Such questions 
may sometimes occur before the justices under the small debt 
act. The cases^ however, in which such oaths are commonly 
asked from justices are, actions for the aliment of natural 
children, by the mother against the father. Where the m6« 
iher brings evidence such as to make the fact of criminal in- 
tercourse between them, within the necessary time, extremely 
probable, though not quite certain^ she will be allowed to give 
her oath in supplement, that the defender was the father ; and^ 

■ * I — ■;■■■— —■—. II I I III ■■— — iiWTw..— .y, 
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mon 8«reaniig aArmativtlf , win have jbcr^ ftg^diMt fioKti 
(oee Chilfifen^ sect. Aliment of uobwAil.) 

(4.) Oati^ in litem. — This b an oath deferred hy the judM 
to the pursuer, for ascertaining either the quantity or the valSe 
of goods which have been taken from him by the defender 
without the order of lawt or for fixmg the extent of hb d»- 
Utage. It b not received^ except where there b clear evidence 
that the defender has been engaged in some illegsd act, as • 
ipuilzie, or an unwarraatable intermeddling with tne pixrsaePs 
modsi or where the public police has made it necesssnry , at hi 
&e case of the edict nattia^ eauponef^ $ialn^hnrii^ (see Nauid^ 
Jffc.) An oath im titemy as to quantities, beilig in fact an oath 
iji verity, b not received where a concurring testimony of wife^ 
tiesses b bfought in proof of them^ and, when admitted foir 
Want of such concurring testimony, b not modified by the 
G^urt. The oath> as to the quality and price of the gpods^ 
being only an oath of opinion, b subject to modification ^ an^ 
4he common course b to ordain the pursuer^ before makkig 
oath to the quantities, to exhibit a condescendence of the 
prices of hb goods and of hb damage, with the grounds oft 
which it proceeds, which is modified by the C^ourt, and thes 
the oatki» lUem b admitted, not exceeding that pcevious mo« 
diction.* 

S» Writing ^pariy^ 

It is not iMt>bable that cases should occur before justices of 
jpeace in which the obligation re<|iiires to be proved by writingr 
and stijl less by a formal deed. See sect. Whnesses. At the 
iame time, such cases may perhaps occur* 

All obligations reduced into writing, though grounded upoft 
l^ontracts wnijch are e^ectual without writing,? require certam 
sidemnities to make them effectualy or to make the writings^ 
frobatpof, as it b called. 

' ' The names and desigaatione of both the parties must ber 
kfeptioned in the deed.^ It mvst be signed by tfie granter, or^ 
ii^ deeds not regarding heritetge, and in matters of smaller iia- 
portance (by which is understood (obligations not exceeding; 
1J.1O0 ScotS)^ L.S. 6s. 8d. sterling), by one notary for him, 

> A great part ol these obserratioiis on oath in «npplement| in Erskineyir. f* 
14if—- Some peiBons have inforrtd, from the I6#m of cxpreesion naeid by Mnkint^ 
eliat the Mtk in gappUmfint Uit ija'rpifbVigs ^ ofUy adfniUed wl^ere th^tt h^ 
j)$(9^one mitntak to the particular fnrnbhingv i but the oath seema to be a4«, 
' nissible where there is a tofaf/mmfnMo otherwise, and it was found to beao,^ 

sported. 

4 Ibid» 
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Crichton against WfaitaoO| Ifth Febmary 1^80, not yet rej 

s Erakine, it. 2. i% a ibid* uiff^^ 

S Ibid. lii. ?• 10» 



hc€mo6t write.' A ugaatare by itnthU ttems saffltieiiV 
k be proved that the party was ia the use of ugning In rhii 
way, and that he did sign the deed in (question.* Signature i^ 
% cross or mark is very questionable in the ordinary ease,' al« 
though, in particular circumstances, and where it is adflritc«tf 
fr proved to have been truly adhibited, it has been sustained^ 
Where the granter cannot read writiog« the deed must be dir* 
tinctly read over to him immediately before signing, whAltck 
the subscription be by his own hanfk or by noiaries.f » 

in addition to those partictilars, t^ere are certain fartket' fm 
^isites to a deed relating to herita^, or inferring an obRga^ 
tion of importance (that is, above lIlOO Scots). It mttst iaM» 
aubscribed in presence of two witnesses, {for though the wofla 
of the act 1540^ c. 117, ordering witnesses, ftre general, wit* 
aesses have, since 1579, c. 60, seldom been called to obliga^ 
tioDs not exceeding L.lOO Scots'), who must be named ind 
desired m the deed, and who must sign along with theparty^ 
addmg the word witness to their subscriptions ; or, if he cannot 
write, it must be subscribed by two notaries for him befort 
four witnesses) who must be named and designed, atid must 
<^gn along with the notaries.' Women or papils cannot be 
witnesses to d^^s^ No person can be witness to a subscripii 
tion unless he then know the party, and see him subsi^ibe, or 
aee or hear him give warrant to a notary or notaries to sob^* 
scribe for him,, and in token thereof touch the notary's pei^ 
fMT hear him, at the time of the witness signing, acknowledge 
\kis subscription $ otherwise he is punishable as accessary to 
forgery.* The names and surnames of the witnesses mentioi^ 
ed in the deed n&ust correspcmd .exactly with the names and 
surnames subscribed by the witnesses? : and they must be ctui^ 
fectly de^igned.^^ Obligations of iqiportance requiring witness^ 

.a»i— — >ii^«N^qi*»» t i 1 1 1 1 III 1 , 1 |. lii» I i j • " I 'M t| | -.» 

> EnkiM, ill. 2. 7. 9. la 

* Ibid. 8.r-W€US againft Ralston, 2U ^iioe ia]i3^ii-M<Iiwraith SgaiiMt 
k^Mikin^ 23d June l785.r^Shcpherd against Inncs, 19th Novenber l<(iO.-« 
Cringle againn Kietl, Fcbroart 1735; Diet. ii. 533.— Thomson against 3hieB« 
Mtf 1729 ; pkt, ii. 53^—^0 it^any prior cases ; Diet, voce Writ 

» Erskine, iif. 2. 8.— -Stewart against RvtseU 11th July 1815» and ctfea 
fherc cited. 

4 Coekbnrp a^inst Gibfob, 8t|i Qecember 181$.— Kennedy againit VTat^ 
son, 25th May 1816; 

i s Itoss against Ag^ianby, 8d July 1792 ; a|lrmtd on appeal-— Wilson against 
Priogles, 13th May 1814, not reported; the case of a deed signed by t^«- 
})and df a party who could not rcaid writing. 

< ErsiMiie, iU. 2. 10. ' 1579, c. 8(t— Srikhio» Ui» 2. 9* 

• 1681, c 5. 

# Arcfaibahl agaiimt Msrahil^ ITtli NoTember 1787. 

' P Cficncto agaamt €i;cdiesrs i»f t^rahanti 26ih Dicemlnr 1759i 
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Ubt though the words of the act ire general, prac^e haif 
Kmited it to such'), must haye the name of th^ writer and hia 
desigoatioD mentioned in the deed,« 

Each page, where there are more than one, shoald be signed 
by the party. But the omission to sign a page or two in a 
sheet, if there be other pages of that sheet signed (thou^ 
such an omission ought to be avoided), will hardly hurt the 
"" i, unless there be ground to believe that the not finishing 



of the signing was owing ^o change of mind, or to failure of 
faculties. This holds particularly whem the deed consists 
only of one sheets It seems essential that the last page be 
signed, as it contains the testing clause. The witnesses need 
^y sign the last page. Each page must havcf its number 
written upon it: and the testing clause must mention how 
many there are.« 

It may be mentioned (although verbal legacies are valid, and 
may be proved by witnesses, to the extent of Li.lOO Scotss $ 
and although less solemnity is required in written obligations 
to that extent, which exceeds the amount in the small debt 
aa, under which alone justices seem competent to judge of 
legacies), that if the person executing a testament cannot write, 
it is sufficient that it be signed by one notary and two wit-^ 
nesses for him, whatever its amount** ; and that the pamh 
minister may act as notary on this occasion?; that defects of 
inferior importance in a testament, and which do not throw 
a suspicion on the deed itself, will not be regarded ; but that 
more material defects, as the omission to name the writer and 
design the witnesses, will be fatal.* 

Deeds which are holograph (that is, written with the grant« 
er^s own hand), or of which the essential parts are holograph, 
are good without witnesses. But their date requires to be 
supported by other evidence, if challenged. It is not neces- 
sary that the deed mention its being holographys 

Missive letters in mercantile transactions are valid, though 
not holograph, and commissions from merchant to merchants 
though signed without witnesses, i^'itted accounts among mer* 
chants do not require the writer's name or witnesses.<^ 



» Erikinc, iii. 2. 12. * 1593, c 75. 

3 Kilk, Writ. NP. S^Peter against Rosv, 19th February 179&— Smith and 
Othera against Bank of Scotland, 4th July 1616* 

4 Erskine, iii. S. 6. /^y.— 1696, c. 15. % Enkine, iii. 9. 7. 
^ ibid. UI. a. 2S«-*Stodart against Arklcy, 18th December 1799. 

^ Erskinc, iii. 2. 23, 

* Crichton against MTnrk, 12th January 1802«— Dundas against JLowis* 
}3th May 1807.-.The latitude of indolgence in ^^rakinci iii. 2« 23» MCiM 
hardly to be allowed now, 

9 SrilOnei ill 2. ««, ? lb4<L Ut 
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. Books of accomts kept by mmtoits, nwoofactorers^ t 
keepers, smd other dealers, are, vitbout subscription, probative 
against themselves, whether they be holograph or written by ^ 
clerk* But jottings in loose paper, unless subscribed) do nof 
prove against the writer. No merchant's books can be fuU 
evidence in his own favour ; but if they be regularly kept, 
and contain his ^whole transactions, th^y ought to afford at 
least a temiplena probaiio ^ and therefore, if they be supported 
by one witness in articles which admit of parole evidence^ 
they will be received as legol proof, provided the merchant 
himself, if required, make oath in supplement that the trans; 
action is fairly stated in them. Bi^t the authority due to th^ 
hocks of a merchant depends much upoa bis cbaract^, an(^ 
upon the circumstances of the case.< 

Bills of exchange and promissory-notes do not require ^ithe^ 
to have writer's name or witnesses, or to be holograph, "^hey 
prove their own dates : but they must ordinarily luve dat^^ 
(See Bill of Exchange.) 

All personal obligations or contracts entered into accordinc; 
to the law of the place where they were signed, are effectual 
here.* 

Certsun stamps are, by various revenue acts, reqi^ired to cer« 
tain writings, without which those writings are declared to 
bear no faith in judgment. The acts commonly allow the 
writings to be stampea, if an omission have beeu made, ge^ 
nerally upon paying certain penalties. Wher^ a writing next 
properly stamped is founded on, process is sisted till it be pro* 
duced properly stamped, where that is still allowed to be doQQ. 
For the particulars, the subsisting acts must be consulted. 

S« Wiinesses. « 

Proof by witnesses is the most usual mode of proof before 
the justices i and seems admissible in all, or almost all, the civil 
cases competent before them. In each article treated of in 
this summary, the proper proof for it is mentioned. Two 
witnesses are necessary to contraas* In civil obligations 
arising from delict or crime, the same proof is sufficient as in 
prosecuting for punishment* (See sect. Criminal. — Dataages.) 

(1.) Objections to them* — The following objections prevent 
a person from being received as a witness in a civil case. 1. 
His being related, as father, son, or brother by blood or tQat* 
riage, or uncle or nephew by blood, to the party who propose 
to adduce him ; which holds equally in females. But such a 
relation may be received against the party .related i except 
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^t a wtA s«l(ms inadmissible agalmt her Inijbnilif Ml ptf^ 
Ihaps a child against his parent* E^ioal or nearfar relatibCHi^ 
to the other party does not Remove the objection.^ Near Mfe 
lions are sometimes admitted, where, from the nature of th| 
fact to be proved, there must be a penury of other wibesses.^ 
8. His having been advocate Or agent f6r th^ party m tbb 
cause. But such a person may be examined agdhui iS% 
client, except with regard to ihatt^s ^hich have come to U^ 
Icnowledge in consequence of his confidential situation.^ $; 
His being bereft of reason. JBnt a person subjiect only to fitii 
of furiosity may be received^ at least cMH nofa^ where ifab 
matter in question may be easily iindebtood, and has cooc^ 
\ind^ hb bbsertration recently in the ciirrent lotid tnterval. 4. 
Hit. being infamous \ which has been explained in treating df 
the objections to witnesses in criminal cases,^ 5. tlis bong 
a pupil. Bm after he has passed that age» he b a tompetein 
witness of simple facts wUch happened while he was popib 
6. His having, a patrimonial interest in the case.^ It is by 
many considered not quite fixed how far a person is adnkisnUf 
id a civil case where his deponing ihay infer k trime again^ 
himselti.* He cannot be roiTip^/ilei^.'^ .7. His oflbring himsdf 
as a witness without having been cited." 8. His having beea 
pompted what to depone.*^ 

2. H(m witnesses are e^amifi^.-^A witne^ is sworn h 
jthe same manner in civil case^ as ih 'criminal; which has 
't>een aheady mentioned. After the oath is administered, ihte 
Judge purges the witness of partial cbuns^l ; thlt b, he asks 
^e witness whether be has ^ny inteirest in the suit, whether 
he hais given advice how to conduct it, whether he has rfrr 
ceived any bribe or promise for wtiat he shonld depone, who* 
ther he has been. instructed ho^to depone, and whether he 
bears any malice to thie party against whom he is addn^s 
an4 if the answers of the witness be hot s^^tishctory, he is n6t 
examined. When a party can brihg insuht proof of a wit« 
ness's partial counsel i^ any of thte^ respects^ h^ ought to bfi%r 

* ^Wford against Campbell, Slst JanuSfy 1744 ; Kilk* 5. Wibeta^CB- 
lUinron sgdfMt LaWsmi, IBth July 1744; ibid.— i^oth. also reported bfBicbkt* 
. * Cameron, m^« —Driunmofid, 23d Ji|ly 1700 i Foaat. 

< Erskinc, iv. 8. 24. ^ * 

^ Ertkine, itr. ^, ^0.— Llin^^, leth l^ovembter iai4^Mait!n}Sgaiititlito7 
IreH, 8tfa F^braary 181C; 5 Ibid. t$. ^ Ibid. fi. ' Ibid. • Ibid. 9S, 

• See tlay Marthali agjliiurt Atadenoo, Se^h Jane 1798^ which wsa itrene^ 
iDBaM>cal, 

^ Stewart Nicolson against S!lrs Kicbbo'n, 6th December ITtO s ^pxicd Of 
•IspjiCTi, i«th Fcbrtiary Ufi^ mi vtfaer ewe«. 
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ft \Mtck^ tte Wiff]A%s Is IWorn ; but because ^uch ot)ject!on, 9 
Hot ioBtlmttf ytriScd, tHIl not hvr the exaihmation) tile partf 
Itey (Mteist for reprohiaH&t itnmediatety before the etamina^ 
Ifon, whieh (and nothing else) wifl entitle him after#ard$ ti 
ittbitaOitlilte 1^ lUegAtion.^ A quiker's afllrmation is teteived 
in tMl Oises. (See ^Quaker,) A pe^ must swear. 

For the Station of witnesses, see ProetSf* 

Siee Payinent^ sect Proof, ami sect. Presumption. 

19^ Ftfrjf»y% Frevark^tfion^ and StAoriuaion of Perjutif. 

'^^ i?aallmissidh to take proofs, ^. 

PUNBHMfeNT- 

TM kHAj icMtetn ^hich justices of the peace haVe ^fththi 
li^er puhishiinents, is to know what crimes ir^ piiQishabfe' 
trith death i so us to enable them to decide when tbey ought 
to allow a person committed for a crime to get out upoil miL . 
\Wet Bail.) 

With regard to Che punishments which justices can in9ict,-4p 

imprifanment ia a very ordinary punishmnent ' for ihinor of<* 
ff^asxsk There have been few instances of the supreme court 
^MeMdltog if; beycvid a year ; they rather add corporal 0nnkh<« 
'kneiit> fiF severity ^ required.' Justices commonly ipprisoik 
for ten days, twenty days, a month, or two months, accord** 
jlB]^ to citcui^stances : atid seldom exceed three months. A 
wrson is sometimes imprisoned in (he house of correctibh 
fwheh there is such)* and ordered to fare kept at hard labour'} 
ivhich^, independently of statutes, appointing this course fob 
'^certain oflf6nders, such as beggars, vagabonds, and the har« 
bonrers of such, seems competent at common law,^ When k 
'Special statute direcis commitment to the house of correction^ 
-it appears, that in those places in which there are not hous^ 
y>f correction (and theire art very few of those houses in Scot« 
land), the offender may be committed to gaol. 

fine is the ordinary puhbhmen^ << for assaults, if not et« 
^< trandy violent, latid for ^etty riots and breaches of d^ 
^< peace and such iftfe tnpsgressions, which do noc infer a do* 
^< praved 4isposstipn in the d^Knijuent, and may have beeli 
^ owing to indiscretion, or some untoward concurrence of cixw 
«< c umstanc es.^^ The Supreme llourt do not appear ever to 
hav^ fined for fheft (see Theft, sect. How punished). , Tht 
justices of pe^jce may imprison saounarily, when that seems 



iirf 



' Enkine, it, %. ff. 29. 9 Kami, & «ri->f , V |M» ir««^ 

t Hwe, IS, 473, . r . !..'-• 



L 



profetf t31 p«]pinent of the fioe.' For expenees, 4ee P^o^ascij; 
•cct. Procedure on Complaint. The inflictiaii of a fine i« 
often coupled with an award of damages* and solatium to th^ 
private party, where he pursues for such (as to the competency 
of which before justices, see JusiiceSt sect* Particulars not ii^ 
Commission ; and as to imprisonment for which, see Imprim 
sonmeniy Where the culprit is indigent, so that he might 
be detained in jail for years, or for life, for want of funds to 
pay the fine, he is rather sent to prison for a certain tiine ab« 
solntely, or a term of imprisonment is inserted as anaketna* 
five by which he may redeem himself from payment of the 
fine * For fining a married woman, set Marriage, sect. Obli- 
gations by Wife. For fining a pupil, see Minors. 

Banishment, firom the county is a punishment which the 
sessions have rarely been in the use of inflicting^ $ and thougl^ 
it may competently be inflicted by them,^ it seems^ in the or- 
dinary case, hardly advbeable* 

It may be mentioned that, sometimes, rather than run th^ 
jrisk of a more severe punishment, upon trial and conviction^ 
^e accused offers to be banished from the jurisdiction, under 
certification *of imprisonment, or the like, in case of returo* 
Sut it has been found, in the case of certain persims who had 
come under an enactment to banish themselves, while under 
commitment for further qcamination, and before bei^g served 
«rith a libel, that << a person cannot,, on his own applicatioo, 
«( be banished from this country, or any district thereof^ under 
^« penal certifications, except when uuder a commitment to 
sc prison in order to trial for an offence specified, and after 
<c having been served with a criminal accusation to stand trial 
«< for the same/** 

Whining is frequently ioflicted by magistrates of burghs> 
without a jury, for broils, assaults, or outrages in the streets, 
keeping disorderly houses, keeping places of reset for thieves 
or stolen goods, or other the like offences, agunst the police 
or; tranquillity of the burgh.^ But it is not inflicted by sheriff*- 
cQurts, without a jury, even for this order of offences ; nor by 
burgh courts, without a jury, for crimes of a higher denomi* 
nation.' And it has been found, upon inquiry," that, with 
the exception of one or two counties, it b not inflicted by the 



I L. IFuiiarton against Earl of Kilmarnock, 19th Norerabcr 1714; Diet. L 
^09. — Erskinc, iv. 3. 16, 
« Hume, ii. 474. ^ Hutchcson, i, 196. ♦ Hume, ii. 143. • 

S Suapenaton and liberation, Johnstone and Baird» 3d January 1815 ; Jus.tl« 
""ciarv Records; Hume, ii. 131. 

(» Humcti. 144-S. . 7 lbid..l4^T, 
« Hutchcson, i. 2li. 



sessions of the peace ; and the inflicting of it b7 the sessions 
seems not adviseable, and is commonly considered as a stretch 
of power. 

The whipping of females^ puMlcly or privately, is abolished 
by statute ; and confinement to hard labour in the gaol or' 
liouse of correction from one to six months, or solitary con^' 
finemeht therdn, not exceeding seven days at one time, is sub^ 
stitctted.> 

Pillonfj in consequence of special statnte, can now only be 

iiiflictedi either for perjury, whether upon oath or by a false 

affirmation, which, in certain cases, is held equivalent to aa 

eath, e» g. in the case of quakers, or for subornation of such 

perjury.* It was formerly used in several cases, but fine or 

imprisonment, or both, are now substituted for it.^ Pillory^ 

therefore^ can now only be inflicted by the Courts of Sessioa 

or Justiciary, as they only are competent to try for perjury or 

subornation of perjury. ^ 

The day on which a corporal punishment, e. g. whipping or 

pillory, is to be inflicted, is mentioned in the sentence. ^ 

No corporal punishment, short of death or demembration^ 

can be carried into effect till after elapsing of ei^ht days from 

the date of the sentencei south of Forth> or twelve days north 

of it.* » 

Infamy can only be inflicted by the conviction of a juryv 

or of the Court of Session ; and, therefore, where the charge 

b truly of an infamous nature, justices of peace ought to re« 

frain from trying it. See Justices of peace, 

Deprivaticn of office may be inflicted on the officers of 
court, for falsehood or corruption in the discharge of their 
duties.; 

Unusual pnnbhment of any kind b reprobated. The Su« 
preme Court are said to have expressed unusual indigm- 
tion at a judgment of the magistrates of a burgh, who, upon 
very illegal procedure, had sent a landman to the sea service 
for an affiray upon the streets.^ 

It is not competent, in a sentence of punishment^ to reserve 
a power to mitigate.? 

See fVrongrous Imprisowneni. 



> 1 Geo. IV. c. 57. ^ 56 Geo. III. c 138. sect. I. 3 Ibid. secL S. 

^ 3 Geo. 11. c. 32, sect. 2.— In capital punithments and demembration, the 
^^iction of the punishment cannot be within leas than 30 days aouth of Portft, 
and 40 days north of it ; 11 Geo. I. c 26, sect. 10. 

S Home, ii. 473. 

« Nash against RofieTtson^ 18th March 1804; in Hntcheaon, i« 223««^ 

7 Sutpcnsi^o, Twecd»iC| 18tb June 1803; Hume, u* 146, 



fift QUlKBR^S.AffiSliAnO|r«-— EAVKi 

QUAEEK'S At'lrtRMATIO.V. 

; Etcvt qaaker. who is reqoired oa aaf lawful ncca^oQ to 
take an oatfi) maf j instead of it, aiake a declaration in tbet# 
words :— >'< I^ il B| do solemnly, sincereljf and truly declarw 
¥ aad affirm s** which is of the same force as an oath, and if 
false, subjects to the pains of perjury. But no quaker is qualt«<i 
Ikd (by the acts allowing this declaratioa) to give evidence iia 
any crimnial case« to serve on jories, or to b&ir foy office or 
|dace of profit in the government/ 
. See ii/Mam/mmsls.'^OatAi.^^rotf, 

bape! 

RjM is the camd knowledge of a woman^s person, hj 
^l^etration of her privy parts, forcibly and against her wilU 
The trimie most be effected by Ibrce or intimidating threats 
at the time. It would appear that stupefaction by potions will 
|ie fatal to the accused. Carnal knowledge of girls undef 
puberty is considered as forcible, as it is held that they canno( 
consent to connexion. It is equally criminal though conunit^ 
ted on a prostitute. There may be art and part of thb as -oj^ 
•th^r climes. The ponbhment is capita^ It will saf^ t^e 
frisober*s life, Aough it will not screen him froni all pauisli. 
jDCBlf if the woman, acquiesce, and (though contrary to the 
truth) declare that she consented^ This crime ipay be pro- 
dented either by the pubttc prosecutor, by the wom^n, or by 
ller near relations. It is a ckcumstance unfavourable to tl\|^ 
prosecution, that it or the disclosure of the fact has been long 
^^layed. 1^ woman is a competent witness where she is im 
frosectttor.* 

An assault with intent to ravish is iiot capital, but is l^gh^ 
gmtiisbable. Corruption of the morals of female pupib is in 
the same situation : as is also forcible abduction and marriage <$ 
Jmttf.tte woman be 4lso ravished^ the offence is of course 

capital.^ 

Justices of peace, of course, cannot try for crimes df so 
beinotts a nature } but they may prepare the case for trial by a 
'Eigher coiirl. (See Jrres^y ^c.) 



* 7 and 8 yriliiam IIL c 84^ sect. 1, 8, 3, C— 1 G^ 1. S(. 2, a ^^-^ Q^ 
I e. 6, icct. 1, «.— «« Gw. U« c 4e, sect. 3d. 
#|itt^, U j^T,d06» ^ ibiO. 30f» «» 
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RECOGNIZANCE," 

Thh is 8 Mm ef Bnglish hv. It oooifs tdne^et &i 
British acts of Parltametit, to be executed by ^slices. V^oiis 
pftrtkttlari with tegard to it, mentioned' by the English wrhersy 
teem inapplicable in Scotland. It se^ms to be mefely a boiii 
hj which one or more persons beeome bound to fiirfeit a cefw 
fain suniy on faihire to perform a certsdn thing. Tlie oe«^ 
casions in which it may be exacted, tiie amount^ ftc. aire me*- 
tioned in their proper places; 

See Baih'^EMcise 4r Ctuiomij ^» 

RECOMPENSE. 

Tflris article comprehends serersd sets of cases, which seem 
competent before justices under the small debt act % b^ none 
of wUich can often oaiur before them. 

I Paorrr bt amothbr's Lost. 
A person who is a gainer by the loss of anoAer, without 
'Bny purpose of donation, niust indemnify him, eith^ of hia 
wlml^ expence, or so far as he himself is a gainer. This ap^- 
plies even in the case of pupils though they cannot bind th^n^ 
sdves by any contracts* Thus they must repay money bor* 
Bowed, so far as profitaUy applied to their use. (See Minor/,} 
ft is necessary that the pursuer have sustained an actnat and 
''substantial loss ; it is not sufficient that the defender has reap- 
ed advamage fronl an operation which has answered its own 
^rpose to the pursuer. It is also necessary that the defender 
have been a positive gainer ; it is not sufficient merely that 
be is less a loser than, if it had nbt been for the pursuer, he 
might have been. TIhis, the furnisher of goods, remaining^ 
tinpsud, which form the chief fund of payment of a bankrupt'a 
creditors, has no action on this ground against the other cre« 
ditors. Where, hewever, a person tona fide lays out money 
in repairing the property of another, so as to prevent it from 
|;oing to decay, he has action \ for the other is a positive gainer 
by being saved the effects of the natural decay of the subjeci* 
The profit of the one must have arisen from the loss of tba 
ether. The profit most be substantial smd reaL 

IL NeGOTIOEUM G£STX0. 

This produces those oUigationa which arise from tb^ 19*^ 

; tekiac. tit. It II, 



nagcment of oo^s aflEairs in his absence by anotbeT) without « 
mandate irom him.' 

The person whose afiairs are managed, mast repay to the 
'Vegoliarum gesior, or mani^;er, all the debursements which he 
has made on his account in the course of the maoagemenr^ 
and also interest, and must relieve him of all the obHgatioiiB 
under which he has come in consequence of the gestio : and^ 
if these debursements and obligadmis appear rational, it makes 
no difference though the subject to which they related should 
.perish by accident i but he is not bound, though the event be 
favourable, to give to the ge^ar any resmd for his service.* j 

The negotiorum gesior is accountable to the owner for »I1 
the money and subjects belonging to him, which have cf^me 
into his hands, and even for interest, where the sum carried in- 
terest formerly.^ Where the gestar^ from friendship, and the 
necessity of the case, undatakes an afiair requiring immediate 
execution, he is liable for the consequencet of gross omissioas 
only. Where his motives appear selfish, or where he acts coo* 
trary to the express will of the owner, or involves him in a 
new concern, in which he never dealt formerly, he is liable 
'for accidents i and is not entitled to debursements, except as 
far as the owner has been a gainer. Where there are no 
special circumstances on either side^ a middle degree of diUU 
gence is due*« 

Upon the principle of thb doctrine, if a person lay out 
snon^ prudently and properly, with a view to the advantage 
of a thing hired by him, or borrowed by him, or received bf 
:him in pledge, or deposited with him, he is entitled to reirn- 
bursement. Thus, it' a person hire a horse, and it become 
unwell, he w31 be entitled to the expence properly incurred 
by him in attemptmg to cure it, though it should die. 

IIL Ikdebiti solutio* 
Where a person has paid a sum of money from an erroneoue 
Belief (whether the error was in fact or in law) that it was due 
by him as a debt, he is, in the ordinary case, entitled to pur» 
sue for repayment : the action for which is called condictio 
pidebiti. But he is not entitled to pursue for repayment, 
either if the sum was due by a natural obligation, though it 
:.could not have been enforced by an action, as where a minor 
has repaid a loan of money } or it he knew, when he made thf 
payment, that the debt was not due ; or if the chum has been 
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ibhkd %y tMiattioo, t&KNlgli it should ilfrenra»l§ appeal^ tlW 
it was not due.* ^ 

IV* RfiUBF OF CO-OBLI61MT9 AKD CAUTlOmRS. ^ 

Where two or Inore persons are bound <!!onJ€itictly aild se* 
veraDy^ each for the whole, any one ptqring •more than hit. 
share has relief against the rest for their proportions. Thtsr 
liolds also among co-cautbners.* Where a cautioner pays thet 
debti the creditor may he compelled to assign to him the 
Iproonds of debt, that he may the more easily opeiate hb t9i^ 

Uef against the principal debtor. ' r 

• . - , . 

RETENTION. 

Rbtbntiok (questions on which may occnr before jastices !i^ 
the exercise of their civil jurisdiction) is nearly allied to com. 
pensaiian : but has not, like it, the effect of extinguishmg 
obligations ; it merely suspends them, till he who pleads it ob* 
tains paymeat or satisfaction for his counterclaim.! 
' It is of two );inds. - * 

'-< The Jlrst kind occurs in mutual contracts ; and entitled 
«hher party to delay performance till the other party be ready 
to perform his part. Thus, an agent may retain bis client's 
papers till his account be pud ; a person who has sold goods 
tnay retain them till he receive payment of the price, uniest* 
the bargain was for credit $ a stabler may retain the horse com. 
nitted to him till he receive the stipulated recompence ; a car^ 
rier may retain the goods which he has carried till he be paid 
§ot the carriage ^ a tradesman may retam the piece -of work 
which he was employed to make till payment of the ezpence 
which he has debur^d on it, and of the price of the woric« 
manship.4 

The second kind b a sort of supplement to compensation^ 
used where, from the claims being different from each other ia 
their nature, compensation does not apply ; founded upon the 
consideration that no person is entitled to the aid of a court of 
law while he refuses to satisfy a claim against him by the debtor. 
Thus, although a debtor in a sum of money^ who afterwards 
becomes cautioner for his creditor in a separate debt, cannot 
plead compensation upon his bond of relief till he be dbtressed^ 
because till then he b only a conditional creditor of the prin«. 
cipal debtor^ yet he may plead retention^ even against an one^ 
rotts assignee of the money debt, till he be relieved of his 

> Ei^kipe, Hi. 3. 6i, ? Stair, i. 9^ 9, * Enkint, iii. ^ |a 
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til iiff iMr^^tnirnm : 

other comQcrcial agents, have, upon their conttiMlii^^L iimfoi 
ruptcy, a right o^ retention against him or hia creditors uptHi 
the goods or mmt^ beloi^iiiig to biiq in their hiinds, ffM^ pay^ 
ment of the genend bfdiuiice due upon th^ 4<cci9mit, ^ for 
^lief qf .^Hr eoMgements iinder which they, have ^o.Qie oi^ 
Ifk account* on the feith of Uie g^ods and tfiQUfiy comtjnuall]^ 
passing tbrcmgh their haiids» 

To mfkn way for retentioOf the ppssMioii must h^ leptit 
toitf e IP ikft person of the hoi^er, and as distiognisbed fron 
that of the owner For instancot a strvant cannqt r?taiQ tt^fll 
cfietts of his master which have come into his possession by 
reason of his servicei eye n for ptiymeiit of his wages | for the 
servant's possession of these is held to be the mastec^s. The 
yss e yi Q P 9¥ttt have htm obtained in a Imrful w^y^ 

Thb general role is* that thu ji|dgipeQ$s of. the «w!ons q{ 
4he peace may be brought under review. Ex^eptioiis to t|ii# 
vute ivr« iiotked under the articlea in which they 



I. CftUUff AI< C49BS. 

The judgments of xim coaunon sflsaiops in qrmlpri tEMBf 
i|iay hfi reviewed by the quarter smiP9« by appis^I* This if 
competent at any time before execution. It does i»p( stop th^ 
justices from proceeding and finishing the cawe by simtenciti 
but» if it be entered* they ought to admit it ; and it preventa 
Ibem from proceeding to execatioa till it be discii^si^.* (n 
spme cases of penalties under special stitutesj appeUantfi tp th# 
^Murter sessions must, by those stAtutes, find caution tp impli^ 
ment the judgment of the petty sessions if it shall t)e affirav^ 
^: and in some couotiest by ancient iisage^ appellants, both 
jffk criminal and civil cases* find caution for the expefices* 

Thejudgmems of either the common or quarter sesj^ipiis in 
OJmipal cases may be reviewed by the Couirt of Justiciary bf 
advocation : which has in later times b^o u$ed even aifti^r se^^ 
lence has been pronounced* though Ofigi^aUy* and p^h^ 
strictly* pnly applied during the dq;>endence.^ It is obtaine4 
i^pon a bill presented to the Court of Justiciary.^ Thjes^ 
jlutgrneots may also be reviewed by the Court of Judiciary, by 
auspension* at any time before complete eatecution^^ Qothsus^ 

tm m n v M.» i,..i. .. Ill »■■'■ I. ..^i. »..i ■■..,. f I .. J ■■■ .III ), ,^^ 

« I firsUiM} ilk 4. 80* 
> M^M^un ae^ioft flrawA, 23d Deceotlier 1746 ; Kilk. p. 304. 
f Viwxi^, li, m. 4 Ibid. 492. S Ibid. 494.-7« 



^^sion-and advotation stop proceedings before the justices.- 
SaspensioD or advocation before the Court of Session are not 
competent, even though the punishment should be only a fine :> 
but Mr Hume seems to think there may be an exception in 
cases of breach of the policed 

Justices of peace cannot review a judgment in criminal 
cases pronounced by themselvesa: except in so far as the quar«. 
ter sessions may review the judgments of the petty sessions* 

II. Civil CASBs. 

The' judgments df the petty sessions of the peace in civil 
cases may usually be reviewed by the quarter sessions. (See 
^ct. Criminal Cases.) 

The judgments of the petty sessions, or of the quarter 
sessions, in civil cases, may also be reviewed by advocation or 
suspension in the Court of Session ; or, if the party aggrieved 
have paid, by reduction in that court.4 Advocation from in- 
terlocutory judgments of inferior judges is allowed only,^r5/9 
on incompetency, including defect of jurisdiction, personal 



* Serry against Walker and Rodger, 17th January 1809*-— Johnstone against 
6iithrie and Finlay, ISth May 1810, Fac. Coll. N^. ^IS.^Cumming against 
Johnstone, 29th June 1810 ; Hume, ii. 70.— Meek against Watson and Ram- 
say, 5th June 1812. Fac. Coll.— Hume, ii. 69—71. ' Hume, lifid^^ 
^«/<.<«- Another mode of,revi<^ in criminal cases is by appeal to the next 
Circuit Court of Justiciary ; which is competent against final sentences, not 
inferring death or demembration, pronounced by sheriffs, Stewarts, courts of 
royal bnr^s or|Of burghs of regality or barony, or courts of barons or other heri* 
tors> not taken away by the jurisdiction act quoted, (sjce Preface, towards tho 
end) : the appeal being entered in open court at pronouncing sentence, or, at 
any tihie within 10 days thereafter, being lodged with the clerk of the court 
from which the appeal is taken ; and the other party being served with a 
copy of it, pera«nally or at his dwelling place, or his procarator in the cause, 
and the inferior judge being also served, where there is any conclusion against 
him, at least 15 days before the time of holding the circuit court : and a bond, 
with a sufficient cautioner, being lodged by the appellant with the clerk of 
court (who is answerable for the cautioner) at entering the appeal, to abide 
the judgment of the circuit court, and to pay costs if any shall be* awarded. 
%0 Geo. II. c. 43, sect. 34, 36, 37. — But, as justices of the peace are not men- 
tioned in that act, it has been found that such appeal is not competent from 
their judgments. Sir John Maxwell and others against Stansfield, 5th Juno 
1820, Court of Justiciary. 

3 Appeal, M'Nish, &c. against Binny, 23d May 1810, in Books ^f Ad* 
journal, and Hume, iu 458. The appellants were fined, and laid under surety 
of the peace by the justices of Stirlingshire for riot. Both they and tho - 
other party reclaimed. The justices varied their interlocutor. The defendtrs 
appealed to the Circuit Court, who certified the case to the High Court at 
£dinburgfa. They ^ Find that it was not competent for the justices of peace 
<< to review or alter their first sentence \ and therefore reverse the secQo4 
** judgment," &c. 

♦ firskine, ir. 3. 8. / _ 
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objection to the judge, and privilege oi pattf : see&mU^ ma 
continfi^ncy : thirdly^ on legal objection with reelect to the 
mode of proof, or to some change of possessioo, or to an lOm 
teritn decree for a partial payment ; but in the cases under this 
third head, leave by the inferior judge is required*^ Advoca* 
tion on the ground of error is allowecl only after a final judg« 
ment.' 

Decrees, under the small debt act» << shall not be subject to 
<< advocation, nor to any suspension, appeal, or other stay of 
<< execution ^" but may be reviewed by reduction before the 
Court of Session. (See Small Debt Act.) 

Justices, it is understood* cannot review a judgment in a 
civil case ; except in so far as the quarter sessions may review 
the judgments of the ordinary sessions. 

RIOT. 

The word riot is often used, in common language, to de- 
note a mere breach rf the 'peace s but it properly signifies a 
much higher crime ; for which justices of peace cannot try, but 
which they ought to endeavour to prevent and quell, and the 
perpetrators of which they ought^to arrest^ and to put io the 
course for trial. (See Arresty &c.) 

I. At commok law. 
Biott or Mobbing^ signifies a tumultuous assemblage of a 
number of persons for a violent purpose, to the disturbance of 
the public peace. There may be a convocation for an unlaw- 
ful purpose, which is not mobbing, as saying mass ; there not 
being in this case that apprehension of violence which is es« 
sential to mobbing. This crime may be coounitted in doing 
a lawful act, as executing a diligence, or searching for run 
goods, if done with tumult and disorder. It must be a com- 
bination icfc violence, in defiance of authority, to the prejudice 
of others ; in which it differs from a casual affi^ay or quarrel, 
arising suddenly among individuals, who have no such hostile 
views against the peace of the neighbourhood : but it is suf- 
ficient that a tacit confederacy have been formed after the 
meetings it is not necessary that the meeting was called 
— - - - ■ ■ - I. — 

» 50 Geo. III. c l\% sect. 36. 

* Sect. 37. Noti, — ^Appeal to the circoit courts is competent from final 
judgments in civil cases to the amount of 1m25, pronounced by the courts men* 
tioned in a preceding note, and in the same manner^— 20 Geo. II* c. 43, sett* 
34, 36, 37, made perpetual by 31 Geo. II. c. 42, sect, 7«— 54 Geo. III. c 67, 
sect. 5. But, as mentioned in that note, the mod^ of redress has.bten foiifl4 
sot to extend to judgments by justicoB of the peace. 
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togtf^er fyf tbe ptirpDae. It must be fi^ an object of private 
comcem% ^ to rescue a certain ciriminal, or to break down a 
certain iacloaiire ; for if it be for an object of pubUe concern^ 
as to throw open all prisous» or to break down all inclosuret ^^ 
it ia not mobbing, but treason. Any purpose of injuring pron 
ipftrty or per^pn^ or of intimidating or constraining the conduct 
of any one^ 19 sufficient violence. Any movement towards 
execution of the violent pirpose is a sufficient ground of pro^ 
secution. The tumultuous ass^nibling is sufficient, without 
acts of violence.' 

A person may be art and part of this crime by assistance ojc 
instigation, though not present in the tumult. Presence ia 
the mob for a short time, from indiscretion or curiosity, doe$ 
BOt subject a person as art and part; he is not liable as such 
unless he have truly made himself one of the mob hj the part 
which he takes in their proceedings* Every one in a mob if 
art and part of all the acts done by any part of it^ if not <}uite 
out of the bounds oS the purpose of the mob«^ 

At common law, mobbing is not capital. But acts m^y h9 
done by persons in the mob, which shall subject those person^j 
and all who have been specially concerned in those acts, tc^ 
capital punishment i as murder or fire*raUing.9 

tl. Riot act. 

The common law has been considerably extended by thi 
Bud ActA This act contains two principal provisions. 

Sy one provision^ it is made capital if any persons unlaw^i 
folly, riotously, and tumultuously assembled together, to thf 
disturbance of the public peace, shall unlawfully, and with 
force, demolish or pull down, or begin to demolish or pull 
down, any church, or chapel, cmt any place for religious 
worship, tolerated by law, or any dwelling-house, barn, stable*^ 
Or other out-hou^e.« This capital sanction has, by acts which 
seem to apply to Scotland, been extendi^d to persons so a&semr 
bled, with force demolishing or pulling down, or beginning to 
demolish or pull down any mill,^ or any buikling or erection 
for carrying on trade of manufactures, or for depositing ^ods«' 
or demolishing, pulling down^ or damaging^ or beginnmg to 
demolish, pull down^ or damage any engines, erections, or 
ether works belonging to colUeries. 

By the other prooiuon id the riot act, it is made capital if 



• Htimc,!. 411—415. » Ibid. 4164 20. « Ibid. 421—425. 

♦ 1 Qt9. \fC^ S Sect. 4, 10. • a Geo. III. c. 2», sccL 1. 
7 52 Geo. III. c. 130. sect, ?, • 56 Geo. lU. c, 125, sect, 1, 
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324 RIOT*" 

any persons to the ftuihbe^ of twelve» being nnUUrfutty, riot-i 
ously, and tumultnously assembled, to the dbturbance of the- 
peace, and being required, if in a county, by any one justice 
of peace or the sheriff or utidet sheriff; and if in a borough^ 
by any justice of peace for suth borough, or the mayor, 
bailiff, or other head ofBceIr (ncrt ail ordinary constable or 
peace officer'), by proclamation id the Eing^s name, to dis- 
perse themselves, and to depart to their haUtations or lawfal 
business, continue together unlawfully, riotously, and tumul- 
tously for an hour after proclamation.* This proclamation is^ 
made ih this manner. The justice of peace, &c. goes among the 
tioters, or as near to them as he can safely come, and cominands 
dilence while proclamation is making, and then openly makes 
proclamatioh in these words, or *< like in effect."— '^^Oifr Save-^ 
«< reign Lord the King chargeth and commandeth ail personsi 
<< being assembled^ immediately to disperse themselves^ and' 
<< peaceably depart to their habitationSf or to their Uvtrful busi^ 
<( nesSf upon the pains contained in the act made in ihejlrstyear' 
<< of King George^Jbr preventing tumults and riotous assemblies* 
<« God save the King.'* — And every such justice, &c. on notice 
of such unlawful assembly, is to resort to the place, and make pro^ 
clamation in this manner.3 The giving such command is com^ 
monly called reading the riot act. It is not necessary, in order 
to, authorize proclamation, that the meeting have proceeded to 
any felonious attack upon property or person, such as wound- 
ing, fire-raising, or breaking into houses : it is sufficient that 
the p^rsOils be unlawfully, riotously, and tumultnously assem- 
bled \ that is, with such circumstances of force, agitation, and 
disorder, as are alarniing to the lieges, and amount to a disturb- 
ance of the public peaces And if they continue so assembled 
for an hour after proclamation, they are guilty of the capital 
trime, though they have not attempted to commit any felonious 
outrage.5 If the rioters proceed to any invasion of property or 
person, they may not only be tried and punished for the of- 
fence, but may be forcibly resisted, suppressed, and taken on 
the spot, either by the magistrate, or by the individuals in- 
vaded> and their assistants, at common law, though the hour 
have not expired, or though proclamation have not beea 
inade iat all.^ The capital sanction for continuing assembled 
an hour after proclamation, is incurred by all who were pre^ 
isent at making it (for all such are presumed to hear it), or who 
were informed of its having been made, and are in the mob 



I Hume, i. 430. * 1 Geo. L c 5, sect. 1, « Ibid* sect^ 9« 

4 Hume. i. 431. Ibid. ^ Ibid. 
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after an hour from its being made.* All who hinder or hurt 
any person who begins to make proclamation, are punishable 
capitally ; as are all persons so unlawfully assembled to the 
number of twelve, if they continue together an hour after such 
hindrance, knowing of it.« If the persons, so unlawfully as* 
sembled, do not disperse within the hoqr, every justice, sherifi^ 
mayor, &c. and every peace o$cer, and sucl^ other persons at 
may ^e $:pmmande4 to be assisting tp such justice, &c. (who 
^e empowered to command all his Majesty's subjects of age 
and ability to be assisting}^ may sei?e such persons, and carry 
them before a justice of peace (see Arreftj &c.} ; and if such 
persons be killed or hurt by their resisting the persons so dis- 
persing or seizing them, spch justices, &c: peace officers, and 
private assistants, are indemnified,3 if they have acted withdqe 
humanity and discretion.4 The magistrate, indeed, has the 
^funepo^vers of arrest, at common law, as those contained in 
this clause.5 Those who have recently joined the multitude^ 
whether they be in the knowledge of the proclamation or not, 
must run the risk of any force employed to suppress the ti^« 
mult.o 

See Breach of the Peace, — Injuries Red^'^ Mischiefs M(h 
Jicious. — DamageSf sect. Riot. 

JRpGUE-MONEY. 

The freeholders of every county and stewartry in Scotland 
are direct^ |o assess the county or stewartry in which thpir 
estates lie, at their meetings at any of their bead courts yearly, in 
such sums as they judge n^essary for defraying the charges of 
apprfshending criminals, of subsisting them in prison till prose- 
cution, and of prosecuting th^m, and not to be applied for any 
other purpose whatever $ tp be collected ^nd accounted for by 
such person, ^nd in such manner, as the ifreeholders fropi time 
to time apppiiitJ From this fund justices get a propef com- 
pensatio;ri for ezpences debursed by them in bringing criminals 
f o punishment. See Arrest, &c. 

SALE. 

Sale (questions with regard to which may occur before the 
justices under the small debt act) is a contract by which one 



I Hume, u 431->2. * Ibid. 439, 3 i Geo. I. c. 5, sect, 3« 

♦ Hume, i. 432—3- S ibid. 43^. « Ibid. 432. 

7 11 Geo. I. c 26, seet 12. 
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person becomes Ijound to deliver a certain subject to another, 
With a view of transferring the property, for a price m current 
inoney.' 

^ I. W^^"^ ^^^ BE SOLD. 

Things, the importation or use of which is absolutely pro- 
bibited, cannot be sold. In like manner, goods stolen or lost 
tannot be sold. And the owner of goods stolen or lost is en- 
titled, without paying any thin^, to recover them from a bona 
jfide purchaser, even in a public market ; or from a person by 
whom they have been honajide received in gift or pawn. But 
it is otherwise, if goods, in the possession of a honajide pur- 
ichaser^ or other holder, have been procured by his author 
from the true owner by swindling, or the like fraud ; because, 
in this case, the true owner has consented to the transference 
of the property, though that consent was obtained by undue 
ineans. 

In the sale of smuggled goods, as the statutes with regard 
to such goods provide that they may be forfeited in the hands 
pf the buyer, at the instance even of the seller, damages are 
not due by the seller for non-delivery ; and the buyer is not 
bound to receive them, nor to pay damages if he refuse to re- 
ceive them.* Where such goods have been delivered, in or- 
dinary commerce, the seller has action for the price, al- 
though both parties know the goods to be smuggled> and al- 
though they have been seized.^ If the purchaser was igno- 
rant of the state of the goods, he is not bound to receive them 
or to keep them ; and he has action of damages against the 
seller if they be seized. Where a foreign merchant sells goods 
abroad, which he knows are intended to be smuggled into 
this country, he, nevertheless, has action for the price.^ But 
where the contract is truly a contract to smuggle, or a 
part or continuation of such contract, no action of any 
kind can be sustained upon it^ \ and, where the foreign mer- 
chant is a native of this country, his participation in the 
smuggling will be inferred from circumstances comparatively 



< Erskine, iii. 3. 3. 

* Scougal, dec. against Gilchrist, 10Ui NoTember 1736; C. Hume.— Cock- 
Imrn against Grants, 2d NoTcmber 1741 ; Kllk. p. 363 ; £lchies> Not^s, p. 
3ia— Bell's Com. 3d edit. ii. 207. 

3 Commissioners of Customs against Moritoo, 27th Noyember 1723 \ 
Kames.— Wilkie against M'Neil, 6th November 1740; C. Home^ 

^ W'alker against Falconer, 27th February 1757. — More and Irvine against 
Steven, 13th November 1765<— Beirs Com. 3d edit. ii. 206. 

5 Duncan against Thomson, 8th February 1776. — M^Lure and M'Cree 
against Paterson, 26th February 1779,— 'Attorney of CuUen and Company 
against Fhilp, 16th May 1793. 
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idi^*' Bot dtluiQgli ptyttient may be witfaheld in sttch cases, 
if once made it cannot be recoT'ered, as the law sustains no 
action founded on a pactum UUcUum* 

4 

11. FOHIIATION OF CONTRACT. 

This contract is perfected by consent alone ; by the parties 
_ finally agreed upon the difFerent particulars of the con« 
tma.*. Earnest or arles is not unfrequently given by the bnyei* 
(which is imputed as part of the price, if it bear any proportion 
CO the whole sum^) \ but is not necessary. It is not always 
necessary that the parties have agreed upon the individual 2^^ 
ticles to be sold. A sale, for instance, of a score of sheep out 
of a certain flock, or even a sale of an article by sample, it 
binding on both parties. It is not always necessary that the 
amount of the price be fixed. It is sufficient, for instance^ 
that, in the sale of grain, reference is made to the sheriff fiars ; 
or that the sum is referred to a third party ; or that the price 
of the artide is fixed by custom, or by a known rate. 

Though, in a question between buyer and seller, the con- 
tract it completed by consent, without delivery, yet the credi« 
tors of the seller, who has been allowed to retain possession, 
may attach the subject for their payment as his, though there 
have been no collusion between him and the buyer ;« and a 
posterior purchaser, first obtaining delivery, has a right to the 
subject, preferable to that of the prior purchaser. 

The contract is not binding if either of the parties have 
been in a gross mistake,^ or have been fraudulently imposed 
upon in any essential particular. 

Moveable goods may be sold any how, verbally cnr by writ- 
ing ; and the sale of such may be prov^ either by witnesses, 
or by oath of party. 

III. Obucatxoks of partibs. 

1. Of Seller. 

(1.) To deliver- — The seller is bound to deliver the subject 
as agreed upon, with all the fruits arising after the sale; or if, 
through his own fault, he be unable to do so> he is liaUe to 
the other party in damages. 

A change of circumstances between the bargsun and deli-« 

» Cantlcy against Robertson, lUh February 1790,— Young and Compafay 
against Imlach, 7th July 1790^— Reid and Parkinson against Macdonald and 
Elder. 15th May 1793. 

> Erskine, iii. a 5, 6. 3 Ibid. 5, 

« Kinneil against Menzies, 18ch NoTember 1790. 

s Sword against Sinclaira and Campbell, 8th August 177L 
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very, for instance, a me or hU in the valae of the article, fram 
a supervenient law imposing a new tax, or the like, does not 
take away the seller's obligation to deliver, or the buyer^s oMip 
gation to receive** 

A bargain for a specific subject is not implemented by offer- 
ing to deliver another of the same kind equally good»^ 

Delivery may be either real, by putting the ipsum eorpui 
into the possession^ or under the power of the purchaser ; or 
aymbolical, if the thing sold do not admit of real delivery.' 

As to the time and place of delivery : if there be any paction 
upon the point, it must be observed, otherwise the seller is 
bound to deliver instantly upon demand. But this is, in most 
cases, modified by the custom in particular kinds of trade. 

The obligation to deliver depends on the readiness of the 
price ; for, on failure to pay, the seller is not bound to deliver, 
unless the bargain was upon credit or security *, nor even then, 
if the buyer's circumstances have become doubtful since the 
transaction, unless he will find caution for payment. This 
right of retention till caution, on the buyei^s circumstances be- 
coming suspicious, has been extended to the case where the 
goods are in transitu^ out of the possession of the seller, but 
not yet really and fully in that of the buyer ; as in a waggon 
in the course of conveyance, or in a carrier's quarters, to lie till 
called for.^ A verbal order to the carrier is suQcient to prer 
vent the buyer getting the goods. If the seller allow the suiv 
ject to pass into the hands of the buyer without payment, he 
has no preference for the price ; but merely an ordinary per^ 
sonal claim. 

In the ordinary case, if the subject perish before delivery, 
it perishes to the buyer ;^ but it perishes to the seller in these 
xases. 1. tf it perish through his fault, either by some posi^ 
tive act by him exposing it unnecessarily to danger, or by his 
being deficient in due care and diligence : or if it perish 
through some latent insufficiency, or distemper, anterior to the 
contract : or where he has been guilty of improper delay in 
delivering it \ but he is entitled to defer delivery, if the pur- 
chaser decline to pay the price. *i. If, by a special agreement, 
any part of the risk was laid on the seller. Thus, if he became 
bound to deliver the subject at a certain place, the risk conti* 
nues his till it be so delivered.^' S« If a commodity be sold as 

' Macielland against Adam aod Mathie, 27th January 1795^ 

^ Allason against Wataon, 15th February 1757. 

3 Erskine, Hi. 3. 8. ^ Dunlop against Scott, 29d February 1814 

S Beira Com. Sd edit. ii. 287--8. 

^ Mjine againn Miller, )at February 1809* 
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% fungible, not as a corpus. A proprietor, for Instance, wha 
^Us a certfun quantity of his farm wheat of a particuhr crop 
to a merchant, without specifying any individual parcel, suffer? 
the whole loss, if any part of that crop should be destroyed 
before delivery/ 

(2.) Tv warrant. ^^The seller is bound to warrant the sub- 
ject to the buyer ; which is implied both in quality and title^ 
if full price be paid.* 

1. The seller, if the subject be evicted (taken from the 
boiyer upon a right preferable to that of the seller), must re» 
pay the pricej and must make up to the buyer any consequent 
damage. 

2. The seller must discharge all incumbrances. Ifthepnr^ 
chaser of moveables can shew any claim of a third party, which 
may probably prevail, as that the seller's right was only loan 
or deposit^ the purchaser may, before delivery, throw up the 
bargain. 

S. The subject must be sound and fit for the use intended. 
The cloth, for instance, must not be rQtten. A person was 
found liable in damages for selling annual rye*grass seed, with- 
out explaining its nature to the purchaser, he being led to be- 
lieve that he wa;s purchasing, perennial.^ It has been found 
that, both under implied warrandice that the thing is of the 
^ind descri)>ed, and under express warrandice that the thing is 
good and sound, the seller, though zctiag optima Jtde^ is liable 
in damage for latent defects of w,hich he was ignorant.^ It is 
clear that, if he knew of the defect, he is liable in damages* 
The warrandice may be ext<^nded to a particular use, if specie 
fied when the contract was formed ; but where such use is un« 
common, it must be specified* When the subject does not 
answer the \|rarranty, Jhe buyer m^y return it, even though 
there have been no wrong on the part of the seller. This 
warrandice extends only to faults which were latent at the time 
of the purchase. If the faults were palpable, or pointed out, 
the buyer is held to have disregarded them. Where the subject 
is sold much under the common market price, the warrandice 
will only cover faults which make it unfit for any use, or faults 
from adulteration, not communicated to the buyer. Even 
where the subject is expressly sold .without warrandice, the 
seller is bound, if he have dishonestly adulterated or disguised 
|the subject. The buyer must, within a reasonable time, inform 



' ErsjLine, iii. 3. 7. 

* Lindsay against Wilson, 1771 ; Diet. iv. 2£5. 

^ Adamsoii against Smith, 14th May 1799. 

f DicisoD an4 Company against Kincsid, 15th December ISOflf 
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tlie seller of the fault, snd of his intention to rettnrn the goods:* 
The time attowed depends on the fault bekig such as must 
come to li|^t immediately upon delivery ; or sodi as may re- 
auSn mkUscovered for a longer or a shorter time» Warrandice 
may apply» though the subject have been partly consmned be. 
fbre the £iuh was discovered, or have been sold again. The 
buyer most set the subject aside for the seller, after the dbco- 
Tery of the fault, and must not use xt.^ In trying the subject, 
due regard must be had to the seller's interest. The buyer has 
no relief where he has merely made a rash or foolish bargain. 

2. Obligations of Buyer. 

(1.) To receive.^^The buyer must receive the subject He 
k not bomid to receive it if tCe day appointed for delivery 
hart passed, in those cases where delivery must be held an alv> 
iolute condition of the bargain j aS| if a farmer commission 
seed, which is not ready for delivery till the season for sowing 
is past. Put, in the ordinary case, he seems bound to receive 
the subject afcer the appointed time ; though, indeed, he is 
entitled to any damage sustained from the delay. 

(2;) To pay the price. — The purchaser is bound to pay the 
price, and the expence profitably disbursed on the subject by 
she seller after the sale.3 

Goods commissioned at the lowest price are to be charged as 
at the date of receiving the order/ 

Where the subject perishes to the purchaser before delivery 
(see sect. To deliver}, he is of course liable in the price, though 
the subject have perished^ ; and still more if it have merely 
growji worse. 

Where the subject has been delivered, the property passes, 
without any burden for the unpaid price : but if the parties 
agree that, if the price he not paid before a certain time, the 
sale shall be undone, or that the sale shall only be regarded as 
concluded upon payment of the price, this is bindmg between, 
lihem,^ whatever it may be against third parties. 

See Compensation. — Retention. 



' StC¥en«oii against Daliymple, S8tb June 1808. 
^ Stcvcnsoa/ /ij^« 
^ Erskine, iii. 3. 9. 



4 Champion and Kirby against Milne, 14th January 1811. 

5 Erskine, iii. 3. 7. — Macdonald against Hutchison, 6th July 1744; Ci 
Jiome ~ MelvUU agftinst Robcrt»on, 31st January 1749 ; Kilk. p. 378—9. 

' Macartney agumst Creditors of Macrcddie, 26th Nofcmber 1799. 
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SCHOOLS. 

I. Parochial Schools. 

This matter, so far as regards parishes not entirely compre« 
hended in royal boroughs, is regulated by 45 Geo. III. c. 54 ; 
which must be consulted when it is to be acted upon. 

Within three months after 1 Itb June 1 803, the salaries of the 
schoolmasters were to be fixed at a sum from 800 to 400 merks 
Scots, by the heritors of lands in the parish of L. 100 Scots va- 
lued rent each in the cess«books, and the minister/ In 25 years 
after, these heritors and the minister are to modify a new salary, 
according to the average price of oatmeal, to be ascertained by 
Exchequer, of the value of from one and a half to two chalders, 
and so on from 25 years to 25 years. In case of neglect, or 
^^Tongf by the heritors and minister, application is competent 
to the quarter sessions, within three months after such meeting 
ought to have been held, or such determination has been made. 
In extensive or intersected districts, the heritors and minister 
may appoint two masters, with an increased allowance, subject 
to appeal to the quarter sessions as to the division of the at* 
lowance* 

Where there is not a proper school-house, a house for the 
schoolmaster, and a garden for him, containing at least one* 
founh of a Scots acre, the heritors of the parislf must provide 
them ; or, in certain cases, an equivalent for the garden, by 
the authority of the quarter sessions. In case of neglect or 
wrong, application is competent to the quarter-sessions. The 
quarter-sessions cannot alter the situation of a school-house 
formerly establisl^ed.^ 

II. Private Schools. 

During the commotions occasioned by the pretensions of the 
Stuarts to the crown, provision was made that no person should 
be concerned in teaching, or should teach in a private school, 
till it was registered in the county or borough books, with a 
certificate of the teacher having taken the oaths \ or unless 
the teacher prayed for the King by name, and the royal farni* 
ly i or if he attended any disallowed episcopal meeting ; and 
mat, otherwise, he should be imprisoned six months by any 
two justices of peace, or other judge competent, for the first 
ofience, and be more severely punished by the Court of Jus* 

- - - ' ■ r 

' It has been found competent for the heritors, &c to meet more than three 
Sioiiths after parsing the act« Miller against Jacksoni 9th July 1808b 
* Dawson against AUardycc, 18th February 1809* 
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itciary for a subsequent offence. Prorision was also made §ot 
two justices, or other judge competent, imprisoning three 
months for a first offence, and the Court of Justiciary punish* 
ing more severely for a subsequent offence, any person send- 
ing a ctul4 under his care to a private school not allowed.' 
Bvit it is believed that there has not for a Iqng time been i^ 
prosecution for non-compliance with these provision?. 
See Oaths, — fJon^onfarmUts. 

SCOTS MONEY, 

Several sums in the older acts of Parliament being express 
sed in Scots money, it seems proper to mention, that a sum 
in Scots money is a twelfth part of the same denomination of 
sterling money. 



Scotf. 


Stirling. 


A doyt,* or penny, is « m'. 
A bodle,^ or twopence, . . . 
A plack,* groat, or fourpence, 
A shilling, - - • - 
A merk, or 18s.'4d. (two thirds of a pound) - 


1.0 0/, 
0^«J 

OiS 
1 

1 i/y 


A pounds . • - 


1 8 "^ 



It is easy to make the necessary multiplication or division 
fior any amount \ or for converting Sterling money into Scots,, 
when there is occasion. 

SEAMEN. 

L Seamen in the rotal navt. 

1 . , Impressing, 

Some matters with regard to impressing seamen are specially 
committed to justices ; and sometimes they are required, by 
t}ie Admiralty impress warrants^^ to co-operate with the officers 
of the navy to whom the execution of those warrants is com- 
mitted. But as the subject concerns few justices, a very short 
QOtice of it is sufficient. 

All persons psing the sea may, when necessary, be impressed 
l^y authority of impress warrants from the Admiralty ; under 
certain exceptions. 



> 19 Ceo. II. c. 39, sect. 21, 22.-23 Geo. II. c. 34, sect. 12, 
* 9 Jamif 80A*s Etymological Dictionary, voet* ^ Ibid. 4 Ibid. 
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(I.) General Exemptions. — Persons not betvreen eightten 
2X3A fifty>five years.' 

All persons during two years after beginning to Use the sea* } 
eveki ship-cairpenters.i 

Apprentices to the sea service during^ three years from the 
date of their indenture}^ unless they formerly used the sea.* 
They must produce thrir indentures, and bring reasonable 
proof of not having before used the sea.^ 

Seamen Who have bona fide retired from the sea service.^^ 
A justice has been subjected in damages for impressing such^ 
vrith aggravating circumstances.* 

Foreigners in British shtps.» 

{It.) Particular Exemplioni.'^Fisheries. Ist^ Masters df 
fishing vessels, having at least one apprentice under sixteen 
years, bound for five years, and fishing. 9i Such apprentices^ 
not exceeding eight, for fifty. tons and upwards; seven for 
thirty- five tons to fifty ; six for thirty to thirty-five ; four for 
tinder thirty ; while serving, and not twenty years of age. Sdi 
One mariner for fishing vessels of ten tons and upwards, be« 
ftides the master and apprentices, while employed. 4tti, Any 
landmen between eighteen and thirty years, in fishing vessels 
often tons or upwards, for two years after going to, sea, and 
to the end of the voyage.*® On affidavit before a justice, by 
any person of these four classes, specifying particulars, being 
sent to the Admiralty, a protection is granted." If the im-*. 
press officer or commanding officer do not release the person 
producing such protection, &c. he forfeits L.20 to such per* 
son, or to his master if an apprentice :« to be recovered before 
a justice, on confession, or oath of ohe witness ; to be levied 
by distress and sale in five days, if not paid in twenty-four 
hours ', failing distress, the offender to be committed to the 
house of correction to hard labour for a month, unless sooner 
paid.^ Prosecutions under this act must be brought within 
three months.'^ Appeal is competent to the quarter sessions^ 
on finding surety for double the penalty, and giving eight days 
fiOtice.*; 



* 13 George II. c. 17, sect. 1. 

* Sect. 2.— Chalmen against Napier, 6th February 1782. 
3 Chalmers, #«^r«. 

^ 2 and 3 Anne, c. 6, sect. 15.^13 Geo. II. c. 17, 
S 4 Anne, c. 19, sect. 17. 

* Chalmers, mfim. 

7 Nash against Wylie, 6th February l8ia 

> M' Arthur against Campbell, Uth December 1808; Buchanan 'a Reports* 

* 13 Ceo. II. c. 17,«cct. I. »® 60 Geo. ULc, 108, sect. «. 

« Ibid^scct, 3. »• Sect. 4, »« Sect. 7. ^ Sect. 8* ** Sect. 1?. 
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and two boys, not under thirteen years of age, to the end ol 
tfie voya|*e9 for a fishing vessel less than sixty tons, not less 
than forty-five ; ten men for sixty tons ; eleven for oKsre thAa 
sixty to seventy; and one more for every ten ton» above 
seventy ; are exempted* 

Whale i^iirry.-— On the northern whale fishery (i . #. to 

the north of the equator» in the Greenland seas> or in Davis'a 

Strait, or the adjacent seas), six harponeers, six line managers^ 

and six boat-steerers, for every whale ship of SOO tons, and in 

proportion for smaller tonnase, one harpooner, one line maiuk 

ger, and one boat^steerer tov e^erf fifty tons, whose names 

^listinguishing the capacity in which they are to act) are con- 

tained in a list rendered on oath by the owner to the collector 

of the customs of the port from which the ship is to sail^, are 

exempted from the impress ; and while not employed on sodi 

fishery, may sail in the coal or coasiing trade, on finditt|; secu* 

rity to the satisfaction of the commissioners of the customs to 

proceed to the Greenland seas or Davis's Straits, fixr the whale 

fishery, next season : and eighteen common seamen for 40Q 

tonsy and in propoxtien for smaller tonnage, whose names are 

entered in a Ibt as above, and who find security as above to 

proceed to the fishing, and who do proceed, are exempted 

from 1st February till the cg^piration of the season for the 

fishery, and the end of the voyage home** 

On the Southern, or South ^a whale fishery (i. e. to the 
south of the Equator), all the harponeers, line managers, and 
boat steerers, while belonging to, and employed on boards a 
▼essel engaged in that fishery, are exempted from the impre^s^ 
And apprentices on that fishery who have not completcxi vmo 
voyages, and who are not 2 1 years of age, are exempted.^ 

Coal Trade. — ^One seaman is exempted for every hundred 
tons, not exceeding three hundred, besides the master, mas-i 
ter^s mate, and carpenter ; under a penalty of L.IO for eacbf 
to be recovered in any of the King's courts of record.f 

Masters and Mates.^^lt appears to have been at one time 
thought that masters of merchant vessels, and first mates of 
merchant vessels of 50 tons burden or upwards, had establish- 



> 48 Gto. HI. c. 110, tect. 27, IS*— 51 Geo. III. c 101^^52 Geo. IIL c. 
153..»inade perpetual by £5 Geo. III. c. 94. 

« 26 Geo. I1I« c. 41, sect. 17r~39 Geo. IIL c. 22, sect. 5.— 42 G«o. III. Cr 
22, lec. 2.— 55 Geo III. c. 39. 

^ 35 Geo. III. c. 92, sect. 34. 

4 45 Geo. HL c 96, sect. 5.-48 Geo. Ill* c^ 124, sect. S^ 

5 2 and 3 ^nne, c. 6, sect. 20^ 



comsaryt bovrevci*, ^ ^nbseqaemly beeo iQUod with rcgat 4 
to^ swket^ I and xh^L dceUioo s^ms ta affi^vd ^oi*ad fop m imp 
lanrourabie inference with regard to aiaster$. But the AdiM* 
ralty imtriKiio&s issued with the press wanraots haxre for % 
long time always directed the iaipress officers BOt to impre^i 
ma^tert and such mates. 

Sometioies the impress officer b directed by the Ademdly 
instnietions, to pass certain other persons^ besidea those en- 
joyii^ legal exemptioQ9« and mastert and mates* 

Freqjnently special conditions are prescribed by the reguliit- 
sng officer for persons protected. But such conditkiQs camiot 
at all afiect persons en>oying legal exemptions. And even 
with regard to masters and others derivii^ their cacemptions 
solely from the Admiralty instructions^ such cond&mia will 
receive efiect only in so far as reasonable in tbemselvef^ and 
agreeable to the instructions* Thus it has been found ahat^ 
under the instructions, not to impress mates of vessels of £0 
tons and upwards^ mates of such vesseb are entitled to ex« 
emption (contrary to a condition prescribed by a regulating 
officer)* although not on board, if actually employed at the 
time in the service of the vessel^ 

Masters and mates forfeit their exemption if they smuggle 
faabituallyy but it has beafi thought that they do not (unlev 
specially 30 provided by a revenue law for the time) if they be 
merdy guilty of single acts of smuggling, and usually carry on 
lawful Gomm&*ce/ 

A person illegally impressed may cditain enlargement by an 
order from the Court of Session. 

S. Profoisions regarding Seamiti of the Ifuny ttii#n enHrei. 
Civil power and courts.-— A seaman of the navy cannot be 
taken out of the service by any process or execution, except 
for some criminal cause ; unless for a jtist cause of action, and 
unless the plaint^, or some person for him, make affidavit be- 
fore a judge of the court out of which the process issues, or 
before some person authorized to take affidavits in such courts^ 
that the cause of action amounts to L.30 ; a memorandum of 
which oath must be marked on the back of the process or 
vrrit, without fee. A seaman arrested otherwise must be di&. 



* Napier against BrownJnos, 19th January 1781. 

* Smith agBinst Jeffrey and others, 24th January 1817- 
^ Smith) supra* 

* Napier against Brownings, 19th January 1781.*Brodie|£ilif/and Hcrdj 
against Napier, 6ih February 1781S, 
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Charged Iqr tlie dmrt without fee, on compUilnt hf hixO^i bt 
by his superior officer; and the complainer recovers costs^ 
Which he may make effectual in the same way that the person 
appl^^ng for the process would ha?e recovered costs if they 
had been awarded to him.' But a plaintiff) on giving notice 
to the seaman personally, or leaving it at the place where h^ 
resided before entering into the navy^ may have judgment and 
elecution other than a^inst the person of the seaman.* 

When any petty officer or seaman of the navy is arrested 
by* any sheriff or other officer by any civil process^ or upon any 
wnrrant for any alleged criminal offence, and is thereupon taken 
from the sea service, &c. the sheriff, gaoler, or other officer, 
&c. must not discharge him ^n payment of the debt^ &c. or 
for want of prosecution^ or upon acquittal of the charge, or by 
consent of the opposite party, or upon giving any security, Sec. ; 
or in case of conviction, after expiration of the term of im- 
prisonment i but must, with all convenient speed, deliver hin 
to the commander in chief of some of his Majesty's ships, or 
some commbsioned officer authorized to raise seaman, ot some 
principal regulating officer of the impress, whichever is nearest 
to the place ; and such commander in chief, Sec. must dc^ver to 
such sheriff, &c. a certificate directed to the treasurer of the 
nnvy, specifying the receipt of such petty officer, &c. and the 
places from which he is conveyed ; upon which the treasurer 
of the navy is to pay two shillings per mile.^ When one 
sheriff or other officer has occasion to transfer the petty offi«» 
cer, &c. to another sheriff or other officer, he is to certify in 
(writing on the back of the writ, or other proceeding, that such 
person is a petty officer, &c. as the case may be, and liable to 
be detained for the navy .4 Sheriffs, &c. neglecting to convey 
such petty officer or seaman, as above directed, and detaining 
them in custody longer than one day for every forty -miles 
which there is occasion to travel, are liable to action at their 
suits.5 I Sheriffs, &c. allowing such petty officer, &c. to escape^ 
' forfeit L.IOO^ to be recovered in the Court of Exchequer in 
Scotland.^' 

, It has been found that a master who reclaims his apprentice 
from the sea service, b not bounds by the statute 44 Geo. IIL 
c« 13, now cited, to find caution for the apprentice returning 
4to the navy on the expiry of his indentures } as the act only 
relates to persons taken from the navy for civil debts or pro* 
cess, or for criminal offences.? 

»A—i———— —■———■ I II II III— — I— ■^— — — w— ■■■i—K^ 

« 31 Geo, II, c. 10, tect. r8. * Sect. 29. 

I 44 Geo. III. c. X:^, «ect* 1. ^ Ibid. sect. S. S Ibid secU 9. 

< Ibid, »ect. 4; 7 Smithy !^3d June 1814. 



* ' P^ i&fiMlgi ij"^.— -IWrtsiori is mide' to rtteHe pelty 

' officei^ of tli^ fiavy, seam^iti ^oh-comeriissioned' officers 6f 

'tDfuriiies, maSriiiite/boatsiRrafAs, gunners, and carpentei^« in tUe 

' itevy, to 7lS&t part of their pay to their wives, mothers^ Or 

'dtildreh.t One or two of the parlSctilars require the auldid* 

rily of justices of peate. Whete the* wife, to whom her htrt- 

bftBdhas idlotted a portion' of his pa]^, dies, learhig. tt xSoStd 

or children under 14 years of age, the n^ister and elders of 

the parishy' in whieh she resided at the time tf her deaths cer* 

tify to the commbsioners of t& navy the fact, and their in< 

tention to appoint a proper persm to receive the allowance for 

'btAOof of tile family^ and traijsmiif to thli navy board' th^ tri- 

j^licate of a ceitain ohier of mk husband. If (he seaman bb 

^1 alive, the' comniiilsibner/send three certtiScatei to the 

n^ister aAd eMers to fill op the blanks for the nrnnbel* and 

'agiesofthecinldrto, &c. who'apply to twO of the justices of 

the eount^ in whicbifheparislk lies, to attest the ttuth^^ of the 

elsfteiil^nt made as ta the'fhmiiy of the seaman, stnd their apw 

^rbbatibn of the persOh suggested as fit to receive' the anow* 

ance.t If any regdatiDg officer, or commander of any vessel; 

unnecessarily neglect or delay to transmit to the navy board 

iH^ lists of pc^tty officers, fitc. who have allotted pay for Aeir 

families, as mentioned in thef act$ Or to transmit the declara- 

tions'ated orders of such petty offiteir, &c. atMihorizing paymetits, 

as inetitibned in the act, he forfeits L.60, to be recovered a^ 

ped£dtie»' under the laws of customs and excise, and to be paid 

to the^peftdn suing.* (See Excise^ 4^.) If the public officer^ 

by whom an idletment* of wages has- been directed to be paid; 

do not, within two days, acknowledge receipt of a letter front 

4hfe' commissioners of the navy, communicating the death of a 

sailor, ^c. and' direaihg him to stop further payments to thei 

fi«fBily, he forfeits L.20, to be recovered and applied in the 

same 'fl^anner.^ Every person withholdings the smallest fraction 

of wages allotted to be paid under this act» on any pretence^ 

forfeits L.20, to be recovered and applied in the same manner,' 

The forging of any of the declarations, orders, certificates, or 

reeetfit^, or using such as genuine, knowing them to he forged* 

ill order to receive wages allotted to the famiHes of seametty 

&c. is a capital crime,' for which, of course, justices cannot' 

try I but may take the steps preparatory to trial. See Arrest^ 

JPenonating smrnerif forging letterr, 4«.-^The personatinj^ 

> 35 G^o. lil. c. 28.-46 Geo. HI. c. 127. * 35 Geo. III. c. 98, sect. & 

* Ibid. sect. 13. * ibid. sect. 18. i Ibid. sect. 2^5. ^ Ibid. HCt. ^ 
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of se^unen of the navy, tbeir ezecuton^ or administratont or 
oot-pensioners of Greenwicli Hospital, or forgiBg any, leMcr, 

. ticket, latter will, power of attorney , &c. or Imowingly utter- 
ing such, in Otder to receive wages due to any seaman, &c. ace 

^ capital by statute^^ and punishable ts Jalsehoads^ at cooimpa 
law.. Justices of peace xannot inflict an adequate punishment; 
but may take the steps preparatory (o trial. See Arrett^ ^a. 

II* SfiAMBN IN THE MERCHAKT AND FISHING SERVICE. 

« 

1. Merchant service. 

Masters of ships in the merchant service, whether the coasts 
iag trade or otherwise, must not proceed on a voyage without 
a signed agreement, in writing, for wages, with each mariner, 
except apprentices, otherwise they incur a penalty of L.5 ster- 
ling for each maf iper with whom the proper agreement has 
Bot been made, to be decerned for on conviction before any 
one justice of the peace, by the oath of one witness, to the u^e oi 
Greenwich Hospital, and to be recovered by distress \ or, if it 
cannot be recovered^in that manner, the offender to be commiU 
ted to jail till it be paid.\ 

If any mariner, after he has entered into an agreement, re^* 
fuse to proceed on the voyage intended^ any justice of peace 
of the jurisdiction must, on complaint by the master, owner^ 
or other person having charge of the vessel^ issue a warrant to 
apprehend the mariner ; and, if he do not shew sufficient rea- 
son for his refusal, must commit him to the house of correc« 
tion^ to hard labour, for any time not more, than thirty days> 
nor less than fourteen.^ 

Those provisions, with regard both to masters and mariners^ 
do not extend to vessels other than such as are of 100 tons 
burthen, or upwards \ not to these, unless they go to the open 
sea \ nor do they debar any seamen from entering into the 
navy*4 

2i Fishing service. 
K If any seaman or mariner, after entering into ati agreement 
for the performance of a fishing voyage, refuse or neglect to 
proceed in it, he forfeits L.5 for each offence, on prosecution 
within three months \ and on complaint to any justice, by any 
person having charge of the vessel, the justice must grant war« 

^ ' 31 Geo. II. c« 10, sect. 24—9 Geo, III, c. 30| sect, 6. 
s 2 Geo. IT. c. 36._31 Geo. Ill, c. 39, sect. U ^ 45 GC9. HI. c. SU 

« 31 Geo. III. c. 39. sect. 10# 
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rant to apprehend him ; and if he do, not give good reason for 
refusal, or do not pay the penalty, the justice must commit 
him to the house of correction, to hard labour, from fourteen 
to thirty days/ 

The master or owner of any vessel knowingly enticing an 
apprentice, seaman, or landman, of any fishing vessel, &c. for^ 
feits, for each offence, L.SO, to be recovered and applied a$ 
penalties, &c. for impressing. See. the four classes of persons 
connected with the fisheries, who are exempted from the im- 
press (as above mentioned) under 50 Geo. III. c. 108, cited.*' 

One half of penalties under this act (unless otherwise prol 
vided) goes to the prosecutor, the other half to Greenwich 
Hospital.^ 

For the capital crime of encouraging mutiny by sailors of 
the navy, see Soldiers^ sect. Enlisting ; Note. For seamen 
exercising trades in burghs, see Soldiers, sect. Trades. 

SEARCH WARRANT. 

It is sometimes necessary to search houses for stolen goodsj 
forged documents, or the like. This can only be done upon 
a written warrant.* The law with regard to search warrants 
is the same as that with regard to warrants to arrest a person 
accused of a crime, so far as applicable, (see Arrest, S^c sect. 
Arrest); in particular, the house which is to be searched 
ought to be described, and also the articles for which search 
is to be made. 

Where stolen goods are found, they must be properly 
marked, and kept in safe custody, with a view to a trial for 
theft. (See Arrest^ ^c. sect. Precognition.) 
' Although a seizure before trial may take place at common 
law, in reference to a common law offence, e, g. theft, forgery, 
or the like, it has been found that, where a statute makes 
certain provisions with regard to articles of manufacture ot 
the like, under the sanction of forfeiture, that does not au* 
thorize seizure before trial, unless it be specially authorized 
by the statute.i 



* 50 Geo. in. c 108, sect. 5. 

• Ibid. sect. 6. 3 Ibid. sect. 11. 

4 2 Hale*8 Hist. 151. . . i 

5 Anderson and Company against Campbell and others, 28th February 
It^U.-^Mitchell and Company against Meek, 29th May 1818* 
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SEDITION. 

L Sedition at coififOM law. 
Sedition comprehends all those praciuce», whether by dieed, 
wordy or writing, or of ^riiatever ktnd^ which are suited and 
iDtended to disturb the tranquillity of the state, to produce 
mblic trouble and commotion, and to moVe the subjects to tfas 
dislike, resBtaace, or subversion of the established government 
an^ laws, or settled frame and ordev of things^ ; as to maintain,, 
epedy and adrisedly, that aH monarchy is an usurpatbn ; that 
government b overrun with cormptions which the people 
ought not longer to endure $ that the people ought to naeet of 
themselves and choose a triennial parliament*^ or that they 
ought to meet in a body, and compel the legislature to concede 
any thing which may be popular at the time i or that church 
patronage is beyond the power of parliament, and contrary to 
the rights of the people, and that a certain plan ought to be* 
followed for abolishing it, and plariag the election of the 
elergy in the hands of the people ; au^ the like/ 

It may be repressed with the highest arbitrary punishment.^ 
Justices of peace, of course, cannot try for such an offence^ 
but they may prepare for trial by a court of higher powess 
{See Arrest, 4^./ 

IL Sbditxovs meetings, &c. bt statute. 

1. UfdaXD/id Sbcteties. 
' The societiea of United Englishmen, Untied Seoisnfenr 
United Irishmen, and United Britons, and the London Carres* 
pandiftg Society, and all other societies called corresponding 
societies, of any other place,, are prohibited as unlaw&l.^ 

All societies are unlawful, the members of which are re« 
quired to take any oath unlsovful by 37 Geo III. c. 128 (s^ 
Oaths, sect. Unlawful]^ or any oath not authorized by law,^ 
or which have any members, committees, &c. not known to 
the society at large, or the names of all the members of which 
are not entered in regular books, or which act in separate or 
distinct branches ; and members of sucb,r and persons corres* 
ponding with, or supporting them,, are guilty of an unlawfid 
comlrinatioa.^ This provision does not extend to any dedar 
ration to be assented to by the members of any society, if the 

rfi— — ^— i^— — ■— — ——Jli— ^W^i^—— ■— ^— — I— — Mi^^M^^^— — »— — — ^— II »— ^« 

> Hume, i. 544. * Ibid. 3 Ibid^— Surnett, Sedition. 4 Hume,!. Si6r 
%>mQto^llUu79f,tWLU Ibid, sect 2t 



form of it be approved of bf two jastices of peict for tbe place i 
to be effectual only tifl the aext general quarter sessions, un* • 
less then confirmed.^ 

Tlie act cited does tiot ex^nd t» reeolar lodges of free^ 
masons, which have usually been held bdKnre passing it«* But 
this texempfion is ncft enjoyed unless two members of each 
lodge claiming ^ certify upon oath, before any justice of 
peace, or other magistrate, that such lodge has, before passing^ 
the act, been usually held as a lodge of freemasons, and ac« 
cording to the rules prevailing among such lodges in this 
kingdom ; which certificate, attested lij such magistratCi and 
subscribed by the persons certifying, most, within two months 
after passing the act, be deposited with the clerk of the peace 
lor the place where such lodge is usually held ; and unless the 
name of the lodge, the places and times of its meetings, and 
the names and descripdons of all its members, be registered 
with the clerk of the peace, wkhintwo months after passing 
the acts and «n or before 25th March yearly .< The clerk of 
the peace is to lay such certificate and registry, once a-yeari 
before the general sessions, who may. order any lodge to be 
discontinued, if likely to be injurious to the public peace.^ 
. Persons guilty of the combinations protubited by this act, 
may be proceeded against either summarily before one justice 
tsf peace lor the place where they happen to be, or by indict* 
ment before the Court of Justiciary. A person convicted by 
oath of one wkness, is to be committed by the justice to the 
common jail, or house of correction of the place for three 
months, or to forfeit L.20, as the justice sees fit. If the sum 
be not knmediately paid, the justice is to levy i^ vrith ex^ 
pences, by distress and sale j and, for wane of sufficient distress^ 
is to commit the offender to the<:ommon jail or house of cor* 
rection of the place, not exceeding three kalehdar months.s 
The justice may mitigate the punishment (whether imprison* 
ment or penalty} to not less than a third.^ Persons prosecuted 
^either before a Justice, or indicted^ are not liable to other pro- 
secution for tbe same offence^' Offenders may be prosecuted^ 
as formerly, if not pFOsecuted under this act.' 

Any :person knowingly permitting any meeting of any so- 
ciety declared unlawful in this act, or of any part o^ it, to be 
held in his bouse or apartment, for the first offence, forfeits 
L^ i and for any o^ence committed a^cer conviction of a first 



' 39 G«o. HI. c, 99, sect. 3. . ^ Ibid, sect. Sf ^ Ibid. sect. G. 
4 Ibid sect. 7. S Ibid, sect, 8, <^ Ibid. secU 9. 
.' Ibid. sect. 10. • Ibid. sect. 11. 
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offenc^i is to be ponbhed'as anunlairfuIcomlMiier linddrthM 

acuV 

Any two justices of peace for the place, upon evidence on 
oath, that an unlawful combination, or any meeting for a sedi- 
tious purpose, has been held after passing this act, at any 
licensed alehouse, may declare the license forfeited.* 

By a later act, all clubs or societies, having for their object 
the division of the land, and the extinction of the funded pro- 
perty are prohibited.^ All societies taking oaths declared un- 
lawful by 37 Geo. III. c. 123, or 52 Geo. III. c. 104f> (see 
Oflrts, sect. Unlawful), or not required or authorised by law, 
or taking tests or declarations not required or authorised by 
law, or appointing delegates to meet with other societies, or 
to induce persons to become members, are declared unlawful 
confederacies under 39 Geo. IIL c. 79, and every person be- 
coming a member of such societies, or abetting them by con-- 
tributing money, or otherwise, may be proceeded against under 
chat act.'^ This act does not extend to freemasons lodge$» 
l^orto declarations approved by ti/o justices, nor to o^eetings 
or societies for charitable purposes j^ nor does the act 39 Geo; 

III. c. 79.« ^ 

Persons permitting such unlawful societies in any bouse, 
building, or other place belonging to them forfeit L.5 for the 
first offence, and for any offence after a first conviction, are to 
be punished as guilty of an unlawful confederacy under thi$ 
act.' Licences of public houses where unlawful societies are 
held are to be forfeited by two justices.* 

Penalties not exceeding L.^0 are to be recovered before a 
justice (higher penalties are recoverable before the Court of 
Session), and to be levied by distress, and, failing distress, by 
imprisonment from three to six months -, but are not to be 
-sued for after three months from the offence. Half of the 
penalties go to the informer, half to the King.? The Lord 
Advocate may stay proceedings.** 

Actions against justices, &c. for acting under this act, are 
limited to three months." 



» 3© Geo. III. c. 79, sect, 13. 

1 Ibid. sect. 14. — Certain regulations were contained in sect. 15*23,' witl^ 
regard to places for lecturing, debating, reading books, papers, newspapers, 
i&c. where money is paid for admission $ but these related to 36 Geo. HI, ^ 
8, which has expired. 

J 67 Geo. III. c. 109 sect. Si. « Sect. 25. 5 Stct, 2«» 

• Sect, 27. ' iicct. 28. » Sect. 29. 

P SccU 31, *® Sect. 87. « Sect. 33. 
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*'"^riMs act does not afFect other provbions made by l^w for 
fonkfaing such offences, &c/ 

A later act has been passed» eontainmg further provbions 
of the same tendency ; but as it is only a temporary act, ex- 
piring at the end of the session of Parliament after December 
1824, and as it is very improbable that any justices should be 
called upon to apply it without having an opportunity of con* 
^oltiag the act itself, it seems sufficient merely to allude to its 
principal provisions. 

No meetings of more than 50 persons (except county meet- 
ings, &€.) are to be heldi unless in separate parishes or town- 
ships, and with notice to a justice by seven householders. The 
justice may alter the time and place of meetings No persons 
to attend meetings unless freeholders of thepounty,or members 
of the corporation, or inhabitants of the city or parish, or mem- 
bers of parliament, or voters for such. Punishment, — fine and 
imprisonments Justices and other magistrates may attend meet- 
ings. Persons attending unlawful meetings to be required, by 
proclamation by justices, kc, to depart. Failing their doing 
so, they may be carried before a justice. Persons asseiQbled, 
not dispersing on proclamation, may be transported for sev^a 
y^ars. Justices at meetings, on notice, m^y order persons 
propounding or maintaining propositions for altering any thing 
by liaw established, except by the authority of the King, Lords, 
and Commons, to be taken into custody. Persons obstructing 
justices, &c. to be transported for seven years. The act does 
not extend to meetings held in a room. Persons not to at- 
tend meetings with arms, weapons, &c. or with flags, banners, 
and other ensigns and emblems, under the penalty oif imprison- 
ment. Justices may license places for lecturing. Persons by 
whom unlicensed places are opened forfeit L.20, also persons 
refusing admittance to justices. License to be forfeited bv 
two justices for seditious or immoral lectures. Penalties, iiot 
exceeding L.80, to be recovered before a justice.^ 

&ee Blaspbemy. — Trfason* 

2. Printirs, fieiter Founders^ &jC: 
Every person having a printing pr^ss, or types for printing, 
must give notice of it (in a form prescribed in the act) to the 
ckrk of the peace .of the place where they are intended to be 
used, who grants a certificate (in a form prescribed), and files 
the notice, and transmits an attested copy to the secretary of 



I 67 Geo. in. c. 19, sect. 3^^ SijS. 

* ,6iO Geo. lU. c ^1 lect. 1— ^i in force to end of tevioo after December 
J.SH. 
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i^ate. PeMKfis ketpiog fpptsses or tff^t mthgnA 4^otJAt» or 
tosing them in any place not expressed in th^ notice^ ^ojtfyitr 
L.20.< The act dted does «ot exMid t;o the King's printers^ 
' QT to the English universiiies.^ 

Letter founders and printing press makers nuist give uqdce 
(in a form prescribed In the ac;t) to tb^ dark of the peace^ wiio 
grants n certificate (in a form also prescribed)^ aind files the 
tiotice) and transmits an attested copy to the secretary of $rate^ 
Persons carrying on such businesses without $udi notice Xor<« 
feit L,20,* Such persons must kqepan accoivityin writings of 
the persons to whom such types or presses are sol4i and must 
produce sitchy to any justice of peace, deiQanding, in. writiog» 
to 3ee them- On faUure in either particular^ t^iey forfeit L^ 
for each pfience.^ 

The name and abode of the printer must be pr^ited on evetf 
paper or book, on the .first and last leaf if more than, one* 
Printers omitting to do so, and persons dispersing papers with* 
out such name and place of abode, forfeit Lk20.^ But persons 
are not liable for more than 2d forfeitures, or penalties, for 
any number of copies of th^ same book or p2^>er printe4r 
published| dispersed, &c. without the name and abode of the. 
printer.* The name and abo<le of the printer are not required 
on bank notes, bills, securities for money, bills of ladj^g, po- 
licies of insurance, letters of attorney, deeds, or agreements^ 
or any transfers of stocks of a public company, or rec^pts, or 
proceedings in courts, or papers printed by authority of aiiy 
public board, or public officer' ; nor on papers printed by au- 
thority of Parliament, for their use' j nor on impressions of 
engravings : nor on advertisements of the names and addri^ssesc 
of tradesmen, or of the sales of goods, &c.» Any person in 
whose presence any printed paper, not having the printer's 
name and abode, ^r having a fictitious name and abode priotr 
ed on it, is sold or offered to sale, or delivered, pr offered g^ro* 
tis^ or exposed to public view, niay seize the person selling, 
ofiering, exposing, &c. and convey him before a justice of the 
peace for the place, or deliver him to a constable to be so con* 
veyed, that the justice may .determine whether the person has 
|)een guilty of an offence against this act.'^ 

Printers must keep a copy of every paper which they print, 
and must write on it the name and abode of their enaployer. If 
t|iey neglect 40 do so, or to kjsep such copy so oiarked for ^ 
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' 39 Geo. III. c 79, HCL 23. » Sect. 24. ^ Sect. 2^ 

* Sect. 26, s Sect. 27- 

• 61 Geo. III. c. 65. sect. 1. » Sect 8. 

f aO-Gco. IIL c. 79, icct. 2^ f sccU 31. '^ Sect. SflL 



-tiotethf , or to shew it to any jostice of the peate reqtufing It 
within six months, they forfeit L.M for each offence/ 

A justice of the peace for the place, on having cause to sus^- 
pect, fcom information -op oathi that any press or types are iU 
legally used, may grant warrant for searching the place at any 
hour in the .day time, and carrying off such press, type^ all 
things belonging to it, and all printed ps^ers found in the 
place.t 

. Any penaky not exceeding L.80, and for which no other- 
.mode of recovery is appcnnted, may be recovered in a summary 
manner before a justice of the peace for the place in which it' 
was incurred, or in which the offender happens to be. If not im« 
mediately paid, it is to be levied on warrant of the justice, by 
distress and sale, with the expences of such distress and sale* 
If there be not sufficient dbtress, 'the justice is to commit the 
offender to the common gaol, or house of correction of the 
place, not exceeding six moothsy nor less than three.' Prose«* 
cutions must be brought within three months.^ Justices may' 
mitigate penalties to not less than L.5, besides costs.^ Half of 
the penalty goes to the informer, half to the king.' Appeal is 
competent to the quarter sessions held next after 20Uays from 
thf» conviction, on six days notice to the prosecutor* The 
quarter sessions may determine the case, or may adjourn to^ 
the next quarter sessions. They may mitigate, as the justices- 
may* They may order money to be returnedL They m^jr 
award costs.' 

Action must be brought against any justice of the peace, 
peace officer, or other person, for any thing done under this 
^t^ within three months after the fact. If judgment be given 
for the defendant, he is to have double COSI3/ 

SERVANT. 

Justices of Peacb have long been in. the use of judging in 

?[uestions on the contract between master and servant, whether 
or business ^r for domestic purposes, and independently of 
the small debt act. Sometimes the action is brought und<r 
that act,- being more expeditious and less expensive. 

I. Formation of coktract. 
ThetWo parties come to a mutual agreement about the 



« 30 Gtq, IU. c 70, Sect. 29. » Scrt. 38. « Sect., 35. ♦ Sect. 34« 
S 51 Geo. III. c. 65, sect. 2. « 39 Geo. III. c. T9, sect. 3C. 

? fl Gfo, III, c 9$, iccf . f^ ' • 39 Geo. Ill, c. f9, «cct. 37. 
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work to be d<me» tbe period of service^ the remnneratibti t# 
be giveit, and any other particulars which they may think ne« 
cessary. These particulars however are, most of them at leasts 
generally left to be regulated by the common custom in the 
place, and in the kind of service* 

Where the party engaging as a servant is a pupil, bis fisuber^ 
or, if his father be dead, his tutors, must consent for him, as 
he himself cannot consent. When he is a minor pubesf his fa* 
ther, if alive, or bis curators, if he have such, must concur ; 
fciling both father and curators, he can bind himself. (See 
Children. — Minors,) 

. Where, as is commonly the case, the engagement is entered 
into for a period not exceeding one year^ it may be done ver^ 
bally, and admits of proof by witnesses, or by the oath of party* 
If the period be longer than' a year, the agreement must be 
ia writing ; otherwise ndther party is bound. In such a case, 
when a dispute occurs, while nothing has been done in conse- 
quence of what has passed between the parties, the agreement, 
must be a regular and probative d^ (see Proofy sect. Writ* 
ing) 'f and any defect in this particular cannot be supplied even 
by the oath of party. But if, on the other hand, the parties 
have entered into the fulfilment of their engagement, upon an 
irregular writing, or where, in any other respect, matters are> 
not entire, the contract is binding.' 

In hiring a servant, at least a domestic servant, it is usual to 
give atles, or earnest ; but this is not necessary to the validity 
ci the agreement. If really concluded, it is binding without 
that form*. 

When concluded, whether arles have been given or not, 
neither party of course can resilp, upop forfeiting the arles, or 
upon any other condition, without the consent of the other 
party.* 

II. Obligations of parties. 
The obligations of the parties depend in a great measure > 
Upon the particular bargain which they make, and upon the 
custom of the place and species of service. But there are 
some obligations which seem to be of a general nature. 

1. Of Servant. 
The following seem to be the general obligationi of the 
servant. 

' (!.) To enfer.'^The servant must enter into his service at' 
the agreed time; otherwise, like every other person failing t^ 

!» ^ilkerran, Proof, IJ^ 10. ? Hutchcsoa, ii. 1'59, 
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ftit&l a contract, he will be subjected In damages to his master. 
The amount of the damages will depend upon the circum- 
stances of the case. The servant, of course, cannot send a 
substitute. 

The term of entry usually understood, where there has been 
no explicit agreement to the contrary, is the next term of 
Whitsunday (legally 15th May), or Martinmas (legally 11th 
November,') 

(2.) To coniinue.'^The servant must continue in his service 
during the agreed period. 

The period generally understood, failing special agreement, 
is six months ; that is, till the next term of Whitsunday or 
Martinmas. This is the common period in domestic service* 
It is not sufficient evidence of an engagement for a longer pe- 
riod, that the parties settled the wages at so much a year. A 
steward, or overseer, especially when he comes from a distance^ 
is held to have been engaged for a year. A ploughman en- 
gaging at Whitsunday is held to have been engaged foe a 
year y Whitsunday being the common term of entry of those 
persons. 

If the servant, without good cause^ do not continue during 
the agreed period, he forfeits his wages, and niay, in the cir- 
cumstances of the case, be subjected in damages. 

If a female servant marry, her husband seems entitled to 
have her society immediately, though before the term ^ but 
probably, in that case, he may be liable in damages. 

At common law, a man servant must serve out his time, 
though he have enlisted -y* but, by the annual mutiny act passed 
for some years, this has been altered ; and the servant has at. 
the same time been declared entitled to wage^ for the time he 
has served, to be modified by the magistrate. (See Soldiers^ 
sect. Enlisting.) 

If the servant be prevented for a short time, by sickness, or 
other the like accident not imputable to him, from implement- 

' JVc/^.— For the general date of Whitsunday and Martinmas, in civil quet* 
tions, 8«e Tack^ sect. Obligations of Landlord : Note. The only eiuxptioo, at 
all regarding servants, from the general provision there noticed in favour of the 
same tuminai days, is, that markets and fairs for the sale of goods, for the hiring 
of servants, or for any other purpose, shall take place on the same natural 
/days ; that is, eleven nomittal days later ; but this does not atfect the time for 
their entering upon service i so that 15th May ought to be observed as Whit* 
Sunday, and Ilth November as Martinmas. In some parts of the countijj 
however. Old Whitsunday, 26th May, and Old Martinmas, 22d November, 
^re still observed in the case of certain kinds of servants, particularly faria 
servants. 

* Clerk against Murchison, 19th Jsnuary 1799.— MacdonncU against Dixpo, 
}gt Mfrch 180^ 
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ing his part of the co&tract, he is nevertheless .entitled to full 
wages* It does not seem to be fixed what shall be held a short 
perkxL In one case^ a farmer was found not entitled to deduct 
any part of the wages of a servant hired for a year, on account 
cf his having been disabled from work by sickness during eleven 
weeks of tiiat year/ But this case was decided on its own 
circumstances, and is not understood to have fixed a mle. 
Some have thought that, where the period is considerable, so 
as to occasion inconvenience and expence, there ought perhaps 
to be an abatement : but, on the other hand, Mr Erekine lays 
down the servant's title to full wages, though unavoidably pre* 
Tented from serving, in general terms,^ without excepting a 
considerable period ; and in a recent case, an opinion in equsdly 
general terms, as to compensation for a period of sickness, was 
expressed from the Bench -,^ on the ground, probaUy, that 
servants, psnrticularly menial servants, are not hired to do par- 
ticular quantities of work, but to render general respect and 
submission, and to make a general exertion in their depart-* 
ments, and that therefore masters must be satbfied with the> 
titmost which they can do in existing circumstances. If a 
man be disabled in the course of his service, and in conse* 
^ence of doing his duty, as where a groom is kicked by his 
master's horse, he is entitled to full wages till the covenanted 
^sue of the service, however remote. 

But, to oblige the servant to continue during the covenanted 
period, the master must reside, or carry on business, in a place 
upon the whole not very remote from that which the servant 
must pe supposed to have had in view at contracting.. This 
holds very strongly in the case of those kinds of servants 
who must be held to have engaged, not so nmch to a person, 
as to a particular place and set of operations. Thus, a plough- 
man could not be compelled to serve far from the place at which 
he understood he was to serve ; and a Scots servant who had 
been engaged to carry on the operations of a pottery, for ex- 
iample, in this country, could iiot, it is presumed, be taken to 
England to carry on the same work there } unless it should ap- 
pear, from the circumstances of the case> that the possibility 
of such a change of place was in contemplation. With regard 
to a domestic servant, on the oth^er hand, he is not at liberty 
to leave his master, though he should make a very considera- 
ble change in his residence ; as, by removing from the town 
to the country, or from one part of th^ jcountry to anpther^ 



« 'White against Baillie, 29th November 17di, 

^ Erskinc. lil. 3. 16. 

,<> >lackaii ag£un«t Fyfe, 4th Febniary }S13^ 




beesese he is kdd to have engaged in contemptatioOy not of 

Ae pfoce, but of the person. He will not, however, be com* 

pelled to attend his master where the change of residence is oT 

an extraordinary nature, such as the parties cannot be suppofu 

ed to have had at all in view at the time, of forming their 

agreement. He is not bound to attend Um to a foreign 

country, whatever additional allowance he mav offer. Perhi^ 

he is not bound to attend hioa even to dfetant parts of the sam<^ 

Qountry or kingdom, permanently at leasts because the rate of 

wages and the expence of living may probably be moch greaiter 

there than in the places which the parties must be believed to 

have had in view at contracting; unless the master engage to 

make a suitable addition to his allowance, and to defray his 

charges in going and returning, and also to discharge him in 

such time as to enable htm to find another situation in thef 

quarter which he left ; upon which conditions perhaps he is 

bound to attend him. Where the master will not allow the 

servant to remain where he is, but insists upon his going to a 

place to which he is not bound to go, he may leave the ser« 

vice^ and will be allowed wages and board. 

(S.) To do work required. — The servant must do the work 
^required of him, if not essentially different from that which 
he undertook. Unless there be an express limitation in the 
agreement, or unless the servant have been hired in a parti-* 
cular capacity, it does not become him to make nice dlstinc« 
tions as to the work exigible firom him* But this must be 
understood under reasonable limitations. Thus, a persoa 
hired as overseer to a colKery, is not bound to assist^ at the 
windlass wheel, or to click the coate at a pit.' Domestic 
servants are much less entitled than others to make distinc- 
tions as to the kinds of work which may be required of 
them. They are not hired to do a particular piece of work* 
The enter into a state of service \ a general engagen^ent of 
obedience and subordination. On any other footing there 
would b^ nothing but continual hcoV^ and disputes in fan^lies* 
Buty even in their case,, there are limits to this doctrine. It 
would seem^ for instance, that a housekeeper, in a large esta* 
Uishment, cannot be obliged to milk the cows, or a butler to 
att«id the horses.^ 

(4.) To Ipekave respecffuUif.'^-'The servant, especially if a 
domestic servant, must behave with due respect and deference 
to his master. 
(5.) To avoid turpiludey 4^.— The servant must behave with 



* — 1 > . 



■ Fairie agaioft M«Vicar, lw\j 1775, in Hatchcson, il l«ff. 
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kosesty and sobriety ; and, espedally if a ddnlettic semfttn' 
must even avoid every act of tiurpitade, which, though not', 
striking directly against tlie interest of the master, makes Ids 
presence in the family a cause of scandal, and a source of bad 
example. Thus, in England, a woman servant falling with 
child may be dbmissed ; and the same has been held of a 
man servant debauching any of the female servants in the fa- 
mily/ There seems no reason to suppose the law to be dif- 
ferent in this country. It has virtually been found, or rather 
conceded, that a young woman engaged as a teacher in a family 
might be dismbsed for loose character, and for having former* 
ly borne a bastard without subjecting the family in damages-^ 

(6.) Comequenees qffaHure.'^For considerable failure in 
the performance of any of the points of the servant's duty 
which have now been mentioned, he may be immediately dis- 
missed, without subjectmg the master to wages for any part of 
the current term (except, perhaps, in very peculiar circum- 
stances), or to board for the remainder of that term. Where^ 
any positive damage arises from the servant's fiiilure to per- 
form, the master is of course entitled to have that compensated 
by him. 

2. Obligations of Master. 

(L) To receive Servant. — The master must receive the ser- 
vant into his situation at the stipulated term of entry (for 
which see the servant's obligation to enter), otherwise he will 
be liable in wages and board for the term of their engage* 
ment. 

(1.) To let Servant continue. — The master must allow the 
servant to continue with him diving the full period agreed on 
(for which, see the servant's obligation to continue), unless there 
be good cause for dismissing him $ otherwise he will be liable 
in i^U wages, and, if the servant lived in the family, board* 
If there be blame on both sides, this will be a ground for re- 
stricting the sum. If the servant thus turned off get into 
another place before he brings the matter into a court of law, 
the sum awarded will be restricted to the wages which he has 
lost, and the expence to which he has, been put, while out of 
place. If the action be brought recently after the servant is 
dismissed, so that it cannot be determined whether he has any 
reasonable expectation of getting into a new place, perhaps the 

* Burn's J. P. tit. Servant, sect. 22 ; William's J. P. ttt. Serrant, sect 5; 
and authorities there dted. 

> I>c Grosberg again&t ^ 10th August 1765 } M'lAurin, p« 

76; fAorn%ox)f p. 16|466.. 
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jproper course is to dteero, not for a gross suiii, btit for 1 
certnin sum> weekly or monthtyy aiternatiirely till the next 
term or till the servant find a place. If the engagement h& 
for a number of years, as- frequently happens in the case of the 
servants of manufacturers, the claim for damages is very much 
a question of circumstances^ If the servant be turned off on 
;Kcount of the bankruptcy of his master, heis no doubt en* 
titled to damages, but he cannot expect to be allowed to re* 
main idle during the whole ternr, and thus be a burden upon 
the creditors. The judge will intquire into his probable gains, 
and his reasonable expectations of finding a new employment. 
TbuS) a person who had been engaged for seven years ds 
engineer of a cUstillery, having been discharged at the end of 
the fourth year on account of the bankruptcy of his master, 
and having claimed the full salary for the remaining period, 
vas found entitled only to a proportion of it, viz. for suck 
time as he remained unemployed.' In one case, a person who 
had been hired for a year as teaser or fire stirrer of a glass house, 
having beed abruptly turned off at the end of the second week, 
the justices of peace «< found it presumed that the pursuer either 
<< was or might have been some way usefully employed for 
'< die BO weeks he was out of service during the time libelled ; 
<< and found that be could not be entitled to the same wages' 
<< during that time, that he might have been entitled to had he 
** been at work ^ and therefore modified the wages to the 
«< half, and decerned for L.17. 10s. sterling;" which was ad« 
hered to by the Court of Session.' Upon the whole, it ap-* 
pears that if the master, without due cause, refuse to allow isttss 
servant to remain during the covenanted time, he will be sub« 
jected in such damages as, from the whole circumstances of the 
case, appear reasonable/ 

(3.) 7-0 ireat Servant toe//.— The master must treat his ser« 
Tant well ; and give him due sustenance, if he have become 
bound to feed him.' He must behave with gentleness and 
moderatbn towards his servam.s ^He is no doubt entitled and 
bound to maintain his authority in his family : but (though an 
opinion of rather an harsher nature seems to have been current 
at the time when Mr Erskine wrote,} he does not seem en« 
titled, even where the servant is very young, to use personal 
violence. He ought rather, if the cs^e require strong measures 
to dismiss the servant \ trusting for his defence, in any action 



' Ihiucheon agBil^st Trufltees of Haig 17th November 1790. 
* Kae against Leith Glass-house, 20th June 1750 ; Kilk. Reparation, 8. 
^Rae against Leith Glass-houst- , 20th June 1750 ; Kitk. Reparation, S^ 
« Ibid. 9 Hwktoit, u 2, 55. ^ Ibid. 
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Iirlikh m$j be brott^t against liini» to die propriety andneei^ 
sity of the measure. Where a senmit is really driven from 
a bouse by violence, he will be entitled^ unless he gave great 
provocation, to full wages and board. 

(4.) To pay vaaget^ ^— The master must make punctual 
payment of the stipulated wages or allowances at the stipulated 
time \ otherwise the servant may raise action for payment, 
mod may leave the placei though he have been hired for 
a longer period. 

Though the engagement be for a year, the wages are pay:- 
able half yearly ; as the servant b not suppossed to have ftmds 
sufficient to last longer. If the servant have died before the 
term, wages are due to his executors for the period which he 
has serv^. If the master have died before the term, and not 
the servant, full wages are due : and if the time for giving wam« 
iog have expired (of which immediately), wages, and, m some 
circumstances, board, are due from the master^s fixnds for an 
additional periods The heir or executor chared with this ex* 
pence £5 entitled to have the service if he choose. Those wages 
are due only if the servant do not get into another place; for, 
]f he do, hesustsuns no loss. It has already been considered 
(sect. Servant's Obligation to continue) how bs full wages are 
due if the servant be sick during a portion of the time. 

The wages of domestic servants for a whole or half year 
current, according to the period of the engagement, (but not 
for arrears), are preferable debts.' The executor of the de^ 
ceased master may pay them instantly, as he may the death-* 
bed fees of physicbns and funeral charges, vmhout waiting: 
the steps necessary in the case of other claims against the de« 
ceased. They also appear preferable on the funds of a master 
who has become bankrupt.^ The wages of farm servants are 
preferable upon the funds of a tenant, their master, who has 
become bankrupt, for the term current at his bankruptcy.^^ 
And this preference extends not merely to servants engaged- 
ioe a full term, but to all persons empk)yed as fatm servants^ 
reapers for instance, however short the period of their service.^ 
Mechanical servants have no such preference*,^ nor an overseer 
of a distillery ;^ nor any other than domestic and farm servants. 
For the preference of the wages of farm servants in competi- 
tion with the landlord's hypothec, see Hypothec. 

1 Erskloe, uu 9^ 43. 

A Beirs Com. 3d edit. ii. 197. 

3 Melville against Barclay, 23d January 1779. 

4 Lockhart against Paterson, 14th November 1804* 



S White against Christie, 31st January 1781. 

i Riddley against Creditors of Hatg» 3d February iTiSl* 
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How faf the wages of servants • are arrestable! see jtrresi^ 
jment. 

Wages prescribe in three years, ( See Pre$cripii<m^ sect. 
Three Tears.) 

III. TfiRMINATION OF OONTHAOT. 

1, Modes of Termination. 

In touching upon the obligations of the p;»rties, various 
ways have been noticed, arising from non-implement of those 
obligations^ in which this contract may come to a preinature 
termination. The natural termination of it is the expiry of 
the period (which is usually Whitsunday or Martinmas), or 
performance of the work, for which it was entered into, 

The mere expiry of the period, however, is not, in the or* 
dinary case, held of itself to put an end to the contract. If 
the master pr servant do not, one of them, intitnate to the 
other, or give warnings a certain time before the expiry of 
that period, that he means to take advantage of that expiry, 
they are held to have consented that the connexion shall sub^ 
tist for another period, upon the same terms, in every respect^ 
as for the last period. This is called tacit relocation i and 
binds the parties as strongly as if they had entered into a for^ 
mal contract. If the servant fail (o give the necessary warn-^ 
ing, he will be subjected in damages on refusal to serve. If 
the master fail to give it, he will be subjected in wag^ and 
board till the next (ermi if he refuse to receive the servant.'' 
The warning is usually direct* It is su^cient, however, that 
it be implied from the circumstances of the case, if these cir« 
cqms(ances necessarily lead both parties to ths|t understanding. 
But it is not sufficient that circumstances have occurred which 
make it doubtful merely whether the engagement be to conti-* 
nye» so as, for instance, to induce the servant to make in- 
quiries about other plages* Thus, in a case where a persoif 
had been hired as a gardener for a year, and where, near the 
expiry of the year, the garden bad been advertised to be Vet^ 
aqd where the master had made inquiries for other servi<;e, 
which circumstances lyere known to the servant, but where no 
other warning had beei) given, and the garden bad in fact not 
been let, . and the servant had been allowed tp remain nine 
days after the term (in order, as was alleged to have been 
agreed, but was not proved, to compensate for absence by sick* 
pess), it was found that the servant bad not been sufficiently 

' ^aird ^^\mX Lady DoD| Uth Jul^ \Wn 
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warned.' The time which the warning must )irec^e the et-^ 
piry is said not to be (|uite the same in all different kidds of 
service; and is sometimes regulated by express agreement. 
But the time which is most common^ and is understood to bie 
universal in the case of domestic servants, is forty days. Where 
a different custom is established in any kind of service, or in 
any place^ that, of course, must regulate the. parties, if there 
have been no express agreement. With regard to th^ e^- 
dence of warning having been given, it b not necessary that 
there should be witnesses to it ; for a man does not dsually caQ 
witnesses when he parts with a servant : nor may it always be 
adviseable to refer the fact to the other party's oath. It will 
be sufficient, if it can be reasonably proved, from circumstancesp 
that they did part ; as, if it can be proved, in the case of the 
servant insisting on staying after due wafning, that he has 
been offering himself for other places at the proper time, as 
disengaged, or that he was aware at that time of others offer* 
ing themseltes for his place as vacant ; or, if it can be proved, 
in the case of the roaster insisting on retaining the servant af. 
ter due warning (which can hardly happen), that he was in the 
knowledge, at the proper time, of the servant offering himself^ 
as disengaged, for other situations, or that he endeavoured at 
the proper time to find others to fill his place as vacant. The 
whole circumstances, however, must be such as necessarily 
infer that the parties understood their agreement to be at an 
end ; for the servant's mere in<}uiry after other situations, for 
example, may have occurred from an uncertainty only whe* 
ther the master would retain him, or from his not having made 
up his own mind whether he would remain.^ It is said that, 
in some parts of the country, the doctrine of taeii relocation is 
not in use \ and that the presumption is, that the parties mean 
to separate at the agreed term, unless a new agreement be 
made to the contrary. In such places, it would appear, the 
local presumption must regulate the case. 

2. Character. 

After the master and servant have agreed to separate, the 
latter usually asks a written character from the former. But 
the master is not bound to give a character^ or to assign any 
reason for refusing to give it.» 

It has been found necessary in England to pass an act of 
Farliamenf^ to punish the giving or using false characters or 

I M*Lean against Fife, 4th Febniaiy 1813. ^ M^i^jBan, nj^ror 

3 Fell against Lord Ashbnrton, Idth December 180% 

4 32 Geo. lU. c 6«. 



ft&temems ol'service. fiut this act, it seems tb Se understoodj^ 
does^ot extend to this country: and all sUch pffences ard' 
)*eached !tiere^ bj the vigour of the common law, as frauds^ 
iLower instances df such offences seem proper for the cog«. 
nizance of the sessions of the peace, as breaches of the good 
order of society,, particularly from their cohnexidn Vrith th^ 
important subject of theil* jurisdiction now under considera- 
tion : but more aggravated instances of such offences, such as 
iritiating or forging characters^ seem nlore proper io be tried 
by a court of moi'e extensive powers. (See Arrest f is^c.) 

For some regulations with regard to servants in certain 
manufactures, see Mauiifactures. For the power of the ser^ 
vant to bind the master by ordering goods in his name, see 
MandaiCj sect. Implied^ For the master^s liability for th^ 
servant'^ wrong, see Damages^ sect Servant. 

See Locdtiofi.-^IinprhontnefUi 

SESSIONS OF THE I*EA^ti< . 

• » 4 _ It ^ 

^ The sessions of the peace are a court held by twos dr mai6 
justices of the peace of a cotmty, for the execution of theif 
general duty. They are of two kinds, G^n^o/ Qficarter SeS'^ 
sAmSf and Pet Iv or Ordinary Sessions. 

1. General Quarter Sessions are the quarterly meetings ot 
the justices of peace of a whole county. They are appomted 
to be held on the first Tuesdays of March, May, and August^" 
^nd the last Tuesday of October.' They may continue them^ 
selves, and may adjourn themselves, to such days and places as 
may be most convehient^^ But it is not competent to make an 
act that all quarter sessions for the county should in future^ 
njeet for form only on the days appointed by law, and should^ 
iihmediately adjourn to certain other days without doing busi- 
ness.^ They are held at the head borough of the county | ' 
and though they may on proper cause adjourn to another place», 
each quarter sessions can meet in the first instance as such only 
ai the head boroughi^ The adjourned meetings are common* 
ly called general sessions. Sometimes tUey are for a special' 
piece of business J in which case they are commonly called 
special sessions. If there be not two justices present, ,the 

> Reid, Decenbcr 1730 } Diet. i. 608.— -Mackay Bgaintt Hercules, 10th 
Jfl1yl760. 

« 1661, c 38. s ibM. 

^•^bltmgaiBH RobenKm, llth March 1777 ) Diet. lit. US, 

s Earl Home and others agBimt Sir Robfert Pringle and others, 80th JibM . 
1741 ; Kilk. Jurisdifstioii of Jd^tiots, Ko. 2 s Kam«*t Rem« Hm^ p« 36} £khi^| 
JoriMUctioo* 
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meeting of the quarter sessions takes place on any other day 
in that quarter of the year. 

The quarter sessions have, in most cases, a power of re*, 
▼iewing by appeal the decisions of the petty sessions.' They 
have also some business of a public nature (noticed under ito 
proper heads) peculiar to themselves. 

2. Peiiy^ or ordinary, or intermediate S^ssions^ are the 
subordinate meetings of the justices of a county. These, da 
the greater part of the judicial duty incumbent on the justices^ 
and part also of the ministerial duty. The decisions of these 
sessions may be reviewed by the quarter sessions of the coun- 
ty, except when otherwbe specially enacted ^ of which under 
the proper headsi Counties of considerable extent are com- 
monly divided into districts, in each of which petty sessions are 
held. 

See Justices of ths Peace. — Process.'^Disiticts.^^Beviem^ 
^'--'Ccurts. 

SHIPS, DESTROYING. 

The wilfully casting away, burning, or otherwise destroying . 
of shipf by the owners, officers, or mariners, with intent to 
injure the underwriters, or merchants having goods on board, 
or the owners, is punishable arbitrarily at common law'; and 
capitally by statute.^ Justices of peace, of course, cannot try 
for it, but may take the preparatory steps. (See Arrest^ {5V.) 

See Wrecks. — Emigralian. — Seamen. 

SMALL DEBT ACT. 

It has been found expedient to vest in justices of the peace* 
by the Small Debt dct,^ a summary civil jurbdiction in small 
causes ; which indeed they sometimes exercised before. 

Those things are stated here with regard to actions under 
this act, which are specially provided in the act. The cir- 
cumstances common to them with other actions are stated un«> 
der their proper heads. 

I. Constitution of thb court. 
The small debt court is held by any two justices of the 
county.^ 

ft 

s ^nkine, i 2. 6. • Hume, i. 179, 462. 

3 29 Geo. III. c 46. The act 43 Cko, iiU c 11^ 4oef not eatend to S(ot>r 

,48aaad406eaUI^€.4ei f lbi<UKct. U 
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The quarter sessions divide the county into districts, within 
which the justices meet at a convenient place, on the first Mon- 
dsiy of every month (or on suth other lawful day of ; the first 
week of every month as the quarter sessions fix), at deveh 
forenoon, .to execute the act; and which monthly meeting! 
may adjourn to any other lawful day or days of the month, is 
the same place. The quarter sessions appoint the place of 
meeting in each district, of which they order advertbement at 
the church doors of every parish in the county or stewartry^ 
at least two Sundays after the places are certified*. 

The quarter sessions may from time to time make rules, con* 
sistent with law and with this act, for executing this act j which 
are to be observed by the justices in the small debt courts, thia 
ofiicers, and parties, till altered by the quarter sessions, or by 
the Lords of Session or Justiciary at Edinburgh, or by the 
Circuit Courts of Justiciary, on the application of any two 
justices.' 

If the justice of peace clerk fail to name a deputy in each 
district, the justices attending in the district tnay name one i 
who is removeable by any subsequent quarter sessions ; and 
^another clerk may, from time to time, be appointed by the 
i^uarter sessipnst^ 

II. Causbs compbtent* 
This court can decide << all causes and complaints brought 
♦« before them concerning the recovery of debts, or the making 
<( effectual any demand ; provided diways, that the debt or 
<« demand shall not exceed the value of five pounds sterling, 
<« exclusive of costs* j*' with the exception of «< any debt for 
<( rent, upon a tack or lease, or real contract, where the title 
<< of any lands, tenements, or hereditaments, can or may come 
<< to be brought in question -,'' of cases with regard to the 
validity of any will, testament, or contract of marriage \ of 
money won at horse races, cock matches, or any kind of 
gaming or play, and of any debt or demand for or on account 
«f spirituous liquors.s They are competent to actions against 
a party who is alleged to have subjected himself to the debts 
of a deceased debtor, by incurring representation of that per- 
son, in consequence of intromission with his effects.^ They 
can award damages, not exceeding L.5, against a man in a 
profession, e. g. a messenger, tor professional misconduct^ 

* 39 and 40, Geo. IIL c. 46. sect. 16. « IJ^id. stct. 18. 

< Ibid. sect. 17. « Ibid, sect 2. 

S Ibid. sect. 20^ 

f Johnstone agstinst KelloCi 19th January 1803i 
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itfaougkiiurolvingaclutfgeof'fraiiid.'' Itis not-cQiByet^mt t6 
. divide the sum into parts, in ord&e to briog it into court.* No 
^persoj^ELcan decline this court OQ the ground of his bci^g <^^ 
;f^ mcinber of any other court of justice (*'3*akhough» in the.pr< 
jiio9rf case, members of the College of Justice me^j dodioe ip 
iiiferior iWMirt. 

i 

III. Procbdu&b. 

The action b brpught.into court by apptitioa or'coai|i)aint| 

stating shortly the cause of ^ion, s^nd concluding against th,e 

^fieCender* This being signed by the justice of peace.derk, or 

^fi dq>uty appointed by him, or failing biin, by^ a cderk to be 

.appointed by the justices to the different di$triq|bB^af ^v^mnt 

.for summoning the defeqde]; to appear, at thenext-nieeling of 

,^e justices for the district in which he. resides, not sooner Uian 

the sixth day after citatbn, and for citing witnesses. A coj^ 

of the petition or complaint, with the citation annexed, and 

,fdso acopy of the account document of debt, or ^ate of the 

demand, with the names of the witnesses, or specification of 

the other means of proof, must be delivered by the constable 

.or peace o^cer to the defender personally, or at his dweiiing- 

place ; in which lasf case, if the defender do not.appeaur* be is 

to be cited a second time personally, or at his dwelling place, 

upon the words de novo being either subjoined to the original 

.petition, aiid signed by any one justice, or . writttn in the pro* 

cedure book kept by \he clerk, and signed by the justices, to 

appear either at the next;stated noeeting, or at a meeting to be 

)ield by adjournment for that purpose, tmd to be fixed by 

the justices atthe first diet (w:hich second meeting must not be 

sooner than three days from the date of the first) i or, in de- 

.fault, to be held as confessing the d^bt or justice of ^e demand. 

And the constable or o^cer must, in both cases, return s^ 

execution of citation, signed by him, or appear and giye evi- 

• dence on path of his having duly cited ^he de&nder. If the 

defender appe^ a|; any time before the second citfition, ao4 

the parties and witnesses be then ready, the justices niay pro- 

feed.4 

. The original warrant signed by the clerk of the peaff P^ 
.{lis deputy, must contain an authority to the ojQicer to summon 
|vitnesses, not only for the pursuer, but ^Iso for the defender, 
)f the oj^cer shall, at any time before the diet of appear a^c^, 

— »— <»WW>— ^1^ II I ■■ I I ' I ■! II . . II ■ W illi I . 1 I 11 I M I ll I. II. 

> TurnbuU d^inst Brown, 14th February 1801. 

? Anderson, 20th December 1799, in HutchesojD, i. 141* 

i 39 ^^d Geo. III. c. 46, sect. 19. « Ibid. sect. 2^ 

'"'■•■.It I ■ .,",,. . - » . • 7 



6? reqoestedby.tbe df^endar^to cite sudi witnesses.' I£ the- 
witnesses cited fall to appear^ the party concerned may ap- 
ply for, a new. warrant for ccMoapelUng them to attend at the 
next stated or adjourned meeting i which warrant may he^ign* 
ed bj any onejuaticeft and may require them to attend in order^ 
to givf evidence^ under a penalty not exceeding twenty shl^ings^ 
sterlings to be awarded by.flie justice, in default of appctaraocei^ 
unless 3 reasonable excuse be .made, and to be recovered by 
the party for whom they were cited, as other small debts, or,, 
in the option of the justice^ to be imprisoned not exceeding; 
tea days.' 

.. If the non-attendance of parties or witnesses have been o&r 
casipned by smy failure in duty on the part of the o$cer« and^ 
if he have returned a fabe execution, the justices niay fine him, 
not exceeding twenty shillings to the poor, or imprison him 
SiOt exceeding ten days^ 

When the parties appear, the justices hear them viva voce^ 
arid examine the witnesses upon oath, and parties by decla. 
ration or upon,oath (see Pro^i but no person practising the 
Jaw tan plead for them either viva voce or in writing.^ The 
fath of the parties ought not to be admitted rashly *, it majf 
commonly be sivoided by a little address* No part of the 
{headings, or minutes, or evidence, is to be taken down in 
writing, or to be entered in any record.s In a late case, ii^ 
which this had been done, the Court of Session expresse4 
great disapprobation of it.^ 

The justices are empowered td order payn^ent to be made 
by instalments, weekly or monthly, according to the circum- 
stances of the party found liable, and under such conditions 
and qualifications as they think proper.^ This often saves 
putting the defender upon oath. It has often happened that 
a defender has admiued a debt, when he had payment by ior 
$talments put in his power, which there was reason to believe 
lx» would have denied upon oath, if instant payment of the 
full demand had been the consequence of his admitting it. 

The justices are directed to judge according to equity and 
It good conscience.* These terms have relation merely to the 
jsummary form of procedure, and to certain equitable and ex- 
traordinary powers conferred by the act, for instance, the 
jpower to make the sum awarded payable by instalments. 

r— — -> — — ■ ' ' — : 

' 39 and 40 Geo. III. c. 46, sect. 4. > Ibid, tcc^ S. S }l4d. ^ect. ^ 

♦ U)id. sect. 6. S Ibid. ' . 

* atewsrt, January 1S03, in Hutchefi00| it 148* 
f 39 and 40 Geo. HI. c. 46. SC^C^ 1$, 

f Ibid. sect. 1. 
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They ^cre hot intended to ghe "an arbitrary potrer. ff hr 
justices (as all other judges) must still decide Questions of lani^ 
atcerding to law, and <|uestions of fact according to the proof 
C( the fact ; and they most decide in fai^our of the party who 
has right to prevail, whatever ideas they may have that hi< 
plea IS ungraciotiSy or contrary to theiir notions of the equity 
of the case.' And this obligation to decide questions of law, 
according tt> law, has made it tinavoidably necessary to admit 
into this summary several articles Upon 'the civil part of the 
kw, which might otherwise have been dispensed whh. 

If the defender, who has been personally cited, or iVho hat 
been cited a second tirrte, on default of appearance on the first 
citation, do not appear by himself^ or by one of his family^ 
6hd do not send an excuse sufficient to satisfy the justices 
that he ought to be allowed a delay, he is held as confessed. 
But the justices may adjourn the meeting if there be a good 
excuse sent, or if the witnesses do not attend, or if there be 
any other good reason for doing so.* An adjournment shouU 
iiot be made without a good cause, as delay is vefy vexatious. 

When a decree has gone in absence, or by default, the 
defender may have the matter reheard on the following court 
day, upon con<%igning the sums decerned for in the clerk's 
hands, and making intimation of this to the pursuer personally^ 
or by two citations at his dwelling place, at any time before 
the days of the charge upon the decree elapse. In like man« 
ner, when decree assoilzieing the defender has passed in ch« 
purjslier^s absence, the pursuer may have the cause reheard oa 
the next court day, on consigning 2s. 6d» in the hands of the 
clerk (which go to the defender to defray his previous ex- 
pence]j and giving the like notice to the defender.3 

The clerk, or depute clerk, must keep a book, in which he 
must enter a transcript of the petition or complaint, with the 
date of lodging it, the several deliverances or interlocutory or- 
ders of the justices, and the final judgments or decree with its 
date ; which, last must be signed by the justices present, or by 
their preses, if more than two be present.4 
' A copy of the decree must be annexed by the clerk to the 
principal petition or complaint, containing warrant for arrest- 
ing or poinding the effects of the debtor, or for committing 
his person to prison ^ which copy is a warrant for execution, 
after six free days from the date of pronouncing decree, if the 
party against whom it is given was present in court when it 

>l ! ■ I I. I ..I I I — 

^ HutchcBon, 133—138, and authdnttes there quoted. 

•QOmdi>0 Geo. XIU €i ^, sect. 7. ' Ibid, scctt S. « IbM* sect, 1% 



SMALL DSBT ACT. d6f 

trts pronounced) or after 2 charge of six free days, given by 
the officer, by leaving a copy of the decree or judgment 
agaias,t the psurty, either personally or at his dwelling hou8€;» if 
the paity was not present, to which charge the officer must 
make oath, if required*' 

The execution of poinding is summary, as pointed out in 
treating of the duty of constables. 

The fees in the note* are prescribed. A, copy of them* 
signed by the clefk of the peace, is to be hung up in every 
place for holding courts, and in his office. They may hi 
inodi6ed by the justices in very small cases, or where one peti- 
tion or complaint is directed against different defenders.^ 

An account is to be kept by the clerk of iall fines awarded 
by the justices under this act (except penirities for witnesses on 
non-appearance, which .are to be paid to the parties at whose 
instance they were summoned) } and they are to be paid to the 
poor, as the justices direct.^ 

' IV. REvmvr^ 

The decree is not subject to <^ advocation, nor to any sus- 
^ pension, appeal, or other stay of execution/' Reduction 19 
competent in the Court of Session ; but can be brought only 
within a year of the date of the decree, upon fidding snS&d 
cient caution for the expences,^ upon the most apparent ini« 
quity/ and upon an allegation of malus animus in the justices 
who pronounced it.' Suspension and advocation seem cOm«« 
patent^ if the justiccls exceed the powers given by the act. 

The opening up of a decree in absence is mentioned in the 
preceding section.* 

See Arrest fnent'-^Declinaimr, — Forum.^^Imprisonment.^^ 
Pariies.^-^Poinding. — Ptoqf. — The diffierent contracts, &c. 



■ S9 and 40 Geo. III. c. 46, sect. It). 

^ Tv4li dark* For drawing petition, 6d. * For entering it, 6d. For copy of 
service, 2d« For signing and entering it, 4d« For entering appearance of de- 
fender, 6d. For every oath, 4d. For decree containing warrant of execution 
6d. For warrant to cite defenders or witnesses, or any other warrant or order 
4>d. ^0 the crier. For calling the action, Id. To the fifficer. For summoning or 
giving any notice required by the act, each time, 4d. For execution of arrest* 
ment, 6d. To him and assistants for poinding, Ss. To him and assistants for 
selling poinded goods, 2s. To him and assistants for execution against the 
defender's person, 3s. To him for every mile he shall travel into the country 
Ad. And to each assistant, where assistance is necessary, 3d* * 

3 39 adfd 40 Geo. III. c. 46, sect. 14. 

« Ibid, sect 15. i Ibid, sect, 13. 

^ Johnstone against KeUoei0l9th January 1803. 

7 temple against Alexander, 19th Januaiy 1810* 

' The Magistrates of Edinburgh may try, under this act, causes ntt ex€ee4« 
4^2 forty pouods Scot« (X^.S. 6i» bd, ttvrlipg^yjsc^tt SI, ?!?« . 
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SODOMY, AND J3ESTIALITT. 

,Thesb are capital crimes. The attempt to commit them if 
]^imishable arbitrarily.^ Justices maj armt^&c. Se^ ArreiU, Sl^ 

SOLDIERS.' , 

.' The priccipal proTisioas with regard to soldiers being coiu 
tained in the annual mutiny acts, it is impossible to give thet 
jjtar of the kin^s reign> chapter, or section, for these* Aa 
obtliD^ is here pveu of the provisions most usually made, as 
far as justices see^i concerned i but as these provisions are 
sometimes altered, the justice, in any step of conseqaence^ 
ought to consult the mutiny act for the year. 

According to- the most common style of the mutiny act« 
officers and persons employed in the artillery, or engineers, or 
military surveyors and draftsmen^ or military artificers or gun- 
ners of the ordnance, are comprehended under it ) as are aU 
persons employed on the recruiting service, and receiving re- 
cular pay. Militia, yeonimnry, and volunteers, are not compre* 
bended, unless in so far as specially provided in the acts re-« 
garding them. 

I. EnI'ISTING SOLPIERS. 

Any person enlisted for the land service must go ^vithia 
four days, and not sooner than twenty-four hours, after enlist-^ 
ment, along with an officer or soldier of the recruiting party, 
before a justice of peace or the chief magistrate of the place 
of enlistment, not being an officer of the army,» and may de« 
dare his dissent from the enlistment ; and, on such dedarn- 
tion, returning the enlisting money, and paying 20s. for the 
charges expended on him (in which the shilling of earnest is 
included^), and returning the full rate allowed by law for his 
subsistence or diet, and small beer, subsequent to enlisting, he 
must be forthwith discharged ; but if he do not, within twenty* 
four hours after, declaring his dissent, return and pay such 
money, he is to be held enlisted ^ in which case, or, if he de- 
clare that he voluntarily enlists, the magistrate is to read over 



* Hame» i. 466— 7. 

* The. marine forces while on shore are regnbted by an anniial act, eontaiiH 
ing nearly the same proTisions as the act with regard to soidiert. There are 
a few alight difTereoces, occaaioned by their being subject to the jurisdiction of 
the Admiralty. 

^ Kot t>eiug an officer of marines, in the case of a^ recruit for the marioeSp 
« Dow against Dr^sunondy ^tl» July 1779. 



t^ MiOb iir 4P 'CMse to be iMd over ' k )utf preience^ tte tbU 
and fourth articles of the second section, and the first arti^ 
pi", the sixtVsection of the articles of war, and to aflminister 
4^ oath of fidelity (all to be immediately mentioned^) and to 
eviouXMster certwi other oaths (which are given in the mntiny 
•<Pf}Vwd tf A^ person take the oaths, the justice, &c. iato 
cei^iiy under his band the enlisting, swearing, with the .place 
^ t^ birth, age^ and calling, if known, in a form detuled ia 
the* annual acts. If the person refuse to take the oath of 
fideUty, the ofiicer may detain him till he take it. The per« 
fon may go by himself before the magistrate, within four days 
ffier enlistment, and declare his dissent, and return the money, 
if the recruiting party have left the place, or if, from any other 
cause, h^ cannot get one of them to go along with him. 
XVhfre no 9$cer c^ the recruiting party is present, the justice 
jkeeps the money lodged by the person dissenting, till properly 
^ipplied for. Magistrates are to transmit to the secretary at 
war duplicates of certificates of the Qame and residence of 
persons receiving enlisting money, . aod absconding* Persons 
receiving enlisting money, and absipopdiog,*. or re&sing to go 
before the magistrate, are to be deemed.duly enlisted. If ap- 
prentices enlist, and state to the n^agistrate that* they are not 
auch, they may be punished by the judge ordinary (or fraud, 
^md, on expiry of their indenture, are. liable to serve in the 
army. Their masters in Scotland may recover them if they 
were bound for four years, and under certain other conditions 
9& to the execution of the indenture, &c. detailed in the mminy 
act* The masters consenting are entitled to receive part of 
the bounty. Af^rentices claimed by the ' masters to be cpo^ 
nutted by a justice for trial. Servants enlisting before expiry 
of the term of their enpgement are, by the mutiny act (though 
not at common law'} validly enlisted ^ and are entitled to wages 
to the date of their enlisting, to be modified by the magistrate 
enlisting them. 

The following are the articles of war ^d oath of fidelity 
above referred to. 

Articles of War^ Sect. 2. ArL 8.—^* Any officer or soldier 
<Kf who shall begin, excite, cause, or join in any mutiny or se- 
.« ditioo, in the regiment, troop, or company, to which he 
^« belongs, or in any other regiment, troop, or company, eithec 
u of our land or marine forces, or in any party, post, detach* 
•< ment, or guard, on any pretence whatsoever, shall su^er 



* * dcik against Murcbii^ni 19Ui January IT^fl^MacdocclUffaiMtDuMu 
Jst March 1^05. ^^ 



^6i sotbtlRS; 

<< deathi or such other punbhtncnt as bf a court "liiMialiludl 
^ be inflicted."' 

Art. 4. ^* Any officer, non-commissioned officer, or soldier, 
« who being present at any mutiny or sedition, does not us^ 
« his utmost endeavour to suppress the same, or coming td 
<« the knowledge of any mutiny or intended mutiny, does not 
« without delay give information thereof to his commanding 
*< officer, shall be punished by a court martial with death, or 
^ otherwise, according to the nature of the ofience." 

Sect. 6. An. 1. ^* All officers and soldiers who, having re- 

•f ceived pay, or having been duly enlisted in our service, shall 

«< be convicted of having deserted the same, shall suffer death, 

^< or such other punishment as shall by a court martial be io^ 

^ flicted." 

Oath fyf Fidelity, — <• I swear to be true to oor Sovereign 
«< Lord King George, and to serve him honestly and faithfully, 
«< in defence of his person, crown, and dignity, against all ha 
** enemies or opposers whatsoever ; and to observe and obey 
«< his Majesty's orders, and the orders of the generals and offi* 
« ccrs set over me by his Majesty." 

It is a capital crime for any subject of Great Britain to enlist 
as a soldier with a foreign state lytthout the King's leave; or 
for any person to procure such a one to enlist ; or to retain or 
hire such a one with intent to make him to enlist ; or to pro^ 
cure such a one to embark in order to be so enlbted ; though 
no enlisting money have been paid. An offence of this class, 
though committed out of the kingdom, may be tried in any 
county of Great Britain/ Justices of peace may arrest those 
guilty, and prepare for their trial by a higher court. (See 
Arrest, ^c') * 

II. Particulars regarding soldiers when enlisted. 

CatUeetis*^^T^o justices or two magistrates may grant a 
licence for selling ale, beer, cyder, or perry, to any persoii 
who holds a canteen under any authority from two principal 
officers of the board of ordnance, or from the proper officer 
of the .barrack department, without regard to the time of year, 
or to notices, upon which the person gets an excise licence. 

Carriages and horses. — The mutiny act directs that car- 

m**' 11 ■' ■ ■■ ■ I 
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*/^«/ff.— -Any person attempting to seduce any sailor pr soldier from his^duty 

to the public, or to incite him to mutiny, or to any mutinous practice, u 

guilty of a capital crime, by statute, 37 Gco« III. c. 70, made perpetual by 57 

' Geo. III. c. 7« The ofifence is punishable vtiUniriiv at common law« liuoP^ 

> 9 Ceo. a ft 3Q.--29 Geo. II. c, 17, sect. 4| 6.-^H90Pi l Adlf 



»trJAg«« 9od. hones for soldiery qoairtered or mtrcbing in Scot*. 
land, shall be provided, &c a$ by tKe laws in "force at the 
union. By those laws, no o£Eicers on their march can seize 
any horse for their private use, on pain of a month's pay, to bs 
retained (upon complaint to be made and instructed as under 
sect Quartei^ng) off the officer who commands; Where 
liorses are required for the use of the army, they are to be 
employed and used by order of the commander of the party 
juid of the magistrates of the burgh jointly, if the horses bo 
furnished within burgh ; and by the commander and any one 
of the commissioners of supply within the shire, when they 
are furnished and used to landward. And there must be paid, 
for each day that the horses travel 3$. Scots for each two miles 
to the man and horse, and each day that they do not travel 
6s. Scots to the man, and as much to the horse, the man pro* 
▼iding himself and the horse ; which must be paid by the 
magistrates if the horses be taken in towns, or if in the country 
by the toUector of supply for the shire, to be repaid or allowed 
by the receiver generaL The magistrates within burgh, and 
commission.ers of supply, and justices of peace in landward, 
must cause provide from time to time a competent number of 
horses within their respective bounds, for the service of the 
forces. The officer or soldier must not press any horses with** 
<mt concourse of the persons above named, or detain thenv 
longer than one day's march j but must restore them in good 
case, under the pain of a month's pay, to be retained in the 
manner above mentioned off the officer contravening, besides 
payment of the price of the horse to the furnisher, as the same 
is instructed before the bailies within burgh, sheriffs, Stewarts, 
bailies of regality, or justices of peace, in the country.* The 
same execution is to be granted for payment of carriages fur- 
nbhed to soldiers as for their entertainment in their quarters.^ 
(See sect. Quartering.) 

The allowance contained in the old acts cited being now 
inadequate, there is an allowance made for horse, cart, and man, 
of 9d. per mile for carrying 15 cwt. and Is. a mile for carrying 
20 cwt. In some parts of the country the old allowance of 1^4* 
sterling per mile for each horse is added to the new allowance. 
Jt is understood that there is hardly an instance now of a horse 
being pressed without the cart. 

Chelsea* — By a standing act>3 soldiers are entitled in certaia 
cases to relief from Chelsea Hospital, under regulations by the 
commissioners of (hat hospital. Any justice of the peace of 

« 1§9>, ^ f . ' l^^t c. 9^ ^ 46 Oc9. in. C 69, 
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Inagistnte, or any receiver |enend of the land tat, wBteiBBr^ 
the customs or collector of the excise, may bquire into this 
truth of any certificate or voucher required by any such regal 
latiotts^ and produced to him by any person claiming any peni 
sion, allowance, or relief, by the oath or affirmation of thb 
person producing it $ and, upon being satisfied of the truth €$ 
It, may testify that he is so^ upon the back of it.' ^ 

Civil power and Courts.'^Soldhn may be proceeded agido^t 
for ordinary offences, by the ordmary courts of law, like othef 
citizens ; and, when accused of any ciipital crime, or of any 
violence or offence against the person or oroperty of anothei% 
punishable by law, must, if possible, be delivered to the civil 
power by their ofBcers, under the penalty of cashiering, out 
conviction in any of his Majest/s courts. No person enlbted^ 
except an apprentice, is liable to be taken out of the service 
for hfeach of contract. No person enlisted is liable to be takett 
out of the service by process, unless for some crimmai matter^ 
or unless for a real debt of L.30, ascertained on oath before 4 
judge of the court from which process issues, or before some 
person authorised to take affidavits in such courts and the oath 
marked on the back of the process.^ The plaintiff may file a 
comoion appearance, upon notice in writing to the seedier,* 
personally, or at the place where he resided before enlbtmg^ 
and may have execution other than against his person- 

Clothesy Forage J 4^. — If any person knowingly receive from 
any soldier, or other person, any arms, clothes^ or other fumi^ 
ture belonging to the King, or any meat, drink^ or provisions 
made to a soldier, or any regimental necessaries, or cause th« 
colour of such clothes to be altered, he forfeits L«5 for eack 
offence ; and if any person receive any oats^ hay^ straw, or 
other forage, for any horse belonging to the King, from any 
soldier, knowing him to be such, or assist or entice such person 
to dispose of such;articles, he forfeits L«5 for each offence } 
on conviction by oath of one witness, before any justice, to be 
levied by distress and sale, half to the informer, half to the 
regiment to which the soldier or deserter belonged.. Failing 
distress, or if he do not pay within four days after conviction^ 



' 46 Geo. III. c 69, sect. 10. 

^ It liAS been found in England, that this exemption extendsy npt to priTite 
soldiers merely, but also to Serjeants, drufflmers, and gunners* JLloyd against 
Woodal, 1. BiacKstonc, 89. The decisions in England, that a soldier^ relusing 
to pay the aliment* of his bastard child, may be attached^, ar being a criminskt 
inatur, K« «• Archer, Hil 28 Geo. HI. 8d Term. Hep. 270; K. fp.iiowen. Hit. 
S3 Geo.iIJ. ^th [IVn;^, Rep* 156 ; Noll's Rep. 1^6 ; would probably not ^ 
followed lA Sc«tU{2<|. C^ce CiWr#/r, sect. Aliment of lUegltimute.} ^ 
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toe justice may^ by warrant under his hand, dther commit the 
person guilty to gaol for three monthsy or cause him to be 
trhipped. (See Punishment) 

Desertion. — Any constable of the place where a person vau 
Jpected to be a deserter is found, or any officer or soldier in 
the service^ may bring him before a justice living near the 
place ; and if, by his confession, or oath of one witness, or 
the knowledge of the justice, it appear that he it a deserter^ 
the justice may commit him to prison, and transmit an ac« 
count of it (in a prescribed form) to the secretary at war in 
Londdn.t On receiving the authority of the secretary at war^ 
such justice may grant an order on the collector of the 
land-tax of the place of commitment for a reward of 20s« for 
each deserter committed, to the person apprehending him« 
Any person concealing or assisting a deserter, forfeits L30 on 
conviction, by oath of one witness, before any justice, to be 
levied by distress, half to the informer, half to the officer, 
coxnmanding the regiment or corps* FaiUng distress, or if* 
the person guilty do not pay in four days after conviction, he 
b to be committed, by warrant under the hand of the justice 
CO gaol for six months. Any commissioned officer ferdUy 
entering, into, or breaking, open any dwelling-house orout^^. 
house, under pretence of searching for deserters, without a 
written warrant from a justice of peace, forfeits L.20. Fer« 
sons confessing themselves deserters are deemed to have been 
(iuly i^nlisted, though not actually enlbted^ Soldiers enlisting 
in any other regiment are to be deemed deserters, and may be^ 
punished by a court- martial in such regiment. Inhere are pe^ 
nalties for seducing soldiers to desert, but these are to be sued 
for in Exchequen 

Ferries^— At regular ferries in Scotland, the commanding^ 
qfficer of troops marching may either pass with his party as 
passengers, or hire the boat entirely to himself, paying in either 
case half fare. Where there are no regular ferries^ officers 
and soldiers must agree for boats as others* 

Furlough. — ^Any inspecting field-officer on the recruiting 
service, or any officer of the rank oi captain^ or of superior 
rank, stationed within the district, on if there be no such 
pfficer within a convenient distance, any justice of peace, may, 
by writing under his hand, extend the furiough of any noiu 
i;ommissioned officer or soldier applying, on account oS stck«« 
ness, or other casualty found to render that necessary \ and 
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must certify the eSttension.and the cause of it to the command* 
Hug-officer, if known, otherwise to the agent of the regimentt^ 
in order that the man^s proportion of pay may be remitted to 
him. The soldier, during such extension, is not a deserter* 
He may be punished if he obtained the extension by false pre* 
tences. Such officer or justice of peace must not extend a fur* 
lough above a month, without the approbation of the com* 
manding-officer of the district. The subsistence of men oq 
flirlough is issued according to regulations established by the 
King. 

Qamet 4^- — If ^^7 officer or soldier, without leave of the 
proprietor, kill game, poultry, or fish on any ground, oq 
conviction, by oath of one witness, before one justice, the of-^ 
^cer offending forfeits L.5 ^ and the officer commanding in 
chief at the place forfeits, for any one of his soldiers offending^ 
208. to the poor of the place of the ofFence ( if not paid in two 
days after notice of conviction, the officer forfeits his commia*^ 
non. 

Passing wives and children, — The Secretary at War may 
issue passes to be filled up by justices for enabling the wives 
and children of soldiers in certain cases to return home.' 

The commanding officer of every corps or detachment about 
to embark for foreign service, or in which soldiers have died on 
service, leaving widows or children destitute of the means of 
returning home, is to make a return of such persons, stating 
die places to which they wish to proceed, and is to give s^ 
duplicate to each wife, or widow apd child, certifying on it the 
relationship to the soldier, for the'purpose of identification be« 
fore a justice or magistrate, and the officer is to transmit the 
returns to the secretary at war.* 

The wife^ wxdpw, or chUd, i^ to take the duplicate to some 
neighbouring justice or magistrate, who is to fill up an engra,v. 
ed form of pass, bearing the King's arms, signed and sealed 
by the secretary at war, and transmitted to such justice or 
magistrate, and who is to certify it, and to make out a route 
upon it, and to deliver it to such wife, 8cc. in order that she 
may receive an allowance not exceeding l^d, per mile for her 
self, and id. for each child.' 

Upon production of such pass to the kirk treasurer (in Scot^ 
hnd) of the place through which the woman is to pass, he is 
to pay her at the rate specified in the pass to the next city 
Qv place to which she may be going, not exceeding 18 miles, 
and to indorse such payment on the pass, and to take a receipt 

' 1 ^a Geo. Ill, c. U, sect, 9« ^ Q^^U Sf < Se9t. ^ 



*^iii the woman, signed with her hand or mark, specifying 
her husband's corps or detachment, so that the description ia 
the receipt may correspond with that in the pass.' The money 
so advanced is to be repaid by the collector of excise.* 

Whe^re, by sickness or other accident, a wife or child is left 
at a place of embarkation, or at the last quarters, or on the 
march to the place of embarkation, and the provisions before 
mentioned have not been adopted, the officer commanding 
at the place may make the necessary returns to the War Office^ 
and eive a duplicate, to be of the same effect as before men ; 
tioned.^ 

The pass is to be given up at the last place of receiving al- 
lowance before reaching home, or the port of embarkation, 
and to be transmitted by the kirk treasurer to the collector of 
excise.* 

Where a woman having a pass is detained more than 
one night at any place by cross winds, sickness, or other 
reasonable cause, she may apply to a justice, who, if satisfi* 
ed of the truth of the facts by an examination upon oath» 
b te give her an order upon the kirk treasurer, or, if at 
her place of embarkation, upon the district pay-master^ 
for a shilling per day for herself, and sixpence per day for 
each child mentioned in the pass, so long as she shall be un- 
avoidably detained. And such order, with the receipt of the 
woman, and the certificate by a magistrate or justice of^ such 
detention, is a sufficient voucher ^ and the money is to be re* 
paid as before mentioned.^ 

The wives and widows of soldiers having such passes, and 
not complying with the regulations in the passes and in the 
act, may be treated as vagrants, and may be passed as such to 
their homes in Scotland, England, or Ireland, respectively, as 
if they had not passes.^ 

Quartering. — Quartering, or billeting, is directed to be made 
by the law of Scotland before the Union.' By that law, all 
free quartering, and all localities for furnishing forage to sol* 
diers^ horses, are forbidden. The commissaries are, upon no* 
tice from the commanding officer, to have ready fodder ia 
local or transient quarters. Where, frbm the march being 
sudden, notice cannot be given to the commissaries, the com* 
manders must buy the fodder with ready money as any others. 
The officer commanding in chief, in local or transient quar* 
ters, must see the whole meat and drink furnished to the sol- 



' 58 Cto« HI. c, 92, sect. 5, * Sect. 6. ' Sect. 8* 
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\ A separate act ia passed from time to time for regnUtiog the ratea to hf 
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4ierf and officers ond^ hit coftiniand^ by tbelaadlofdf dfdieff 
quarters, completely paid« at the ordinary rates of the country $ 
and must pay for all of them in ready money, once every 
week in local quarters, and before removal in transient qnap* 
ters, if they stay shorter time than a week, under the pain of 
cashtering, on complaint to the privy council, or to the sheriff 
or Stewart, or bailie, or two commissioners of 8up{dy of the 
place, who are to transmit the complaint to the privy council* 
If an inferior officer transgress, the commanding officer must 
pay to the complainer what is due, if demanded within eighi 
days after a week's quarters are owing, or other abuse commit* 
ted, and in transient quarters before removal % of which de- 
mand it is sufficient evidence that it be made before a magis« 
trate within burgh, a justice of peace, or two witnesses. 
Though the eight days have elapsed, those wronged may atill 
use legal means against the party inunediately liable. Dis- 
charges to the soldiers must be subscribed by the master of the 
ground, or his chamberlain, or the officer of the ground^ be^ 
fore two witnesses, or a magistrate within burgh* If any o&m 
cer or soldier do not make due payment of what he takes on in 
quarters, or conunit any abuse in quarters, the landlord upon 
whom he was quartered may instruct, before a justice of peace^ 
magistrate, or the next heritor, by witnesses, or the oath cS 
the party lesed, the amount taken on, or damage done^ whe 
are to give the landlord a declaration of the vahw ; on produc* 
tion of which, it will be allowed out of the fore end of his cesa 
or excise ; and if the landlord be i tenant or other person not 
paying cess of excise, the heritor is to have allowance, and is 
to pay it to him ; to be certified by the collector of cess or ez<« 
cise to the paymaster, that it may be deducted off the pay of 
the officer or soldier.' Neither in local nor transient quartera 
can the landlord be obliged to furnish common soldiers with 
coal or candle, except according to the ordinary condition of 
the house, and after the manner of the ordinary domestics* 
Soldiers committing abuses in local or transient quarters, may 
either be complained of to their officers, or summarily before 
the justices of peace, or the ordinary judges of the bounds ) 
before whom the officer must sist them. Soldiers, in their 
local quarters, must only be quartered in royal burghs, or 
burghs of regality, or the most capable market towns, within 
the sbire^ not in dispersed oosteads in the country.^ Justices 
of peace may quarter soldiers on the householders in country 
villages indiscriminately, with the exception of schoolmasters^ 
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may do the same in royal burghs, witn the same exceptions^^ 
When the circumatatiees of the country reqiMre that a great 
ilttmber of soldiers be qusutered in a particular districts the fnpi* 
emptions should be much narrowed } even unmarried wooieii 
may be quarter^ on.3 

By the mutiny act, no officer is to pay for lodging where h§ 
h regularly billeted, except in the suburbs of Edinburgh. 

Government now give an allowance to the houses on which 
soldiers are billeted* The allowance is at present Is. 6d. z* 
week for two men» if they remain so longi and 2d. a-night fotf 
two men for a shorter period.4 

TM^ues^'^hy the mutiny act, officers and soldiers on doty^ 
or on their march, and carriages and horses belonging to th6^ 
' King^ or employed by him, or conveying soldiers, women, && 
beloQging to the forces, or arms, accoutrements, tents, bag* 
gage, ordnance, &c« are free from toll, under any act for re« 
pairing any road or bridge, unless such act specially provide 
that there shall not be such exemption i *but vessels (Conveying 
aoldiers, women, baggage, &c. along a canal, pay canal dues* 
A similar exemption to horses, carriages, &c» ctaveying soU 
diers, &c. was conferred by a permanent act^ s but it is always 
tu^rseded by the annual mutiny act. 

D^ades.-^An act of parliament is passed from time to time^ 
usually at the end of every war, enabling seamen, soldiers^ 
and marines^ who have been in the King's service, and have 
dot deserted, and also, their wives and children, to exercise 
trades in uiy part of the kingdom, notwithstanding the privi-« 
leges of corporations in boroughs, &c. The last act extendi 
the privilege to militia men and fencibles who have served 
jSve years and have been discharged.^ This matter, however^ 
does not seem to fall within the cognizance of justices of thf 
peace. 

SPIRITUOUS LIQUORS, 

Bt the small debt act, under which alone action for the 
price of spirituous liquors would naturally have been con^pe« 



* Crawford agsinft WiUon, 3d June 1794 

* Aitchison againtt Magistrates of Haddiogtody Slst May 179fi 
. 3 Bosweli against Magistrates of Cupar, 10th July 1804. 

4 There u xu> allowaAce yet fox marinca# 

5 18 Geo. lU. c. 63, sect. 2.— Lord Swinton dpabts whfthcf this act twi 
tends to Scotland; but it is in general terms. . 

* 66 Geo, UI. c, «T. 
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lent tefere th< jastica, such action is expressly eidnded. {$tm 
8maU Debt Jct^ sect. Canses.) 

By a general provision, applicable to all courts, and which » 
applied daily) no person has action for any debt on account of 
spirituous liquors, unless it have been bona fide contracted at . 
one time to the amount of twenty shillings \ and no article in 
any account for such liquors is allowed, where the liquors de« 
L'vered at one time, and mentioned in such article, do not 
amount to twenty shillings, without fraud, and where no part 
is to be returned. And lif any retailers of such liquors receive 
any pawn for the price, he forfeits forty shillings for every 
pawn, to be levied by warrant of a justice of the peace for the 
place \ one half to the poor of the parish, the other to the in- 
former; and the owner recovers his pawn.' 

No licence must be granted for retailing spirituous liquors 
in any gaol, house of correction, or house for parish poor. 
And if any officer of such gaol, &c. sell, use, lend, or give 
away, or knowingly permit any spirituous liquors to be sold or 
given away, in any such gaol, &c. or brought into the same, 
other than such as are prescribed by a regular physician, from 
the shop of a regular apothecary, he forfeits LlOO on pro* 
secution in Exchequer (if in Scotland), for the first offence^ 
and forfeits his office for the second/ Any justice of peace, 
upon information on oath that such liquors are disposed of in 
any gaol, £<c. may enter and search, or, by warrant, may em<« 
power a peace officer to enter and search, and, if such liquors 
be found (except as above), to seise and immediately destroy 
them.^ If any person bring, or attem'pt to bring, any such 
liquors (except as above) into any gaol, &c. the officer of 
such may carry him before a justice of peace, who may 
convict him on oath of one witness, and thereupon commie 
2iim to prison, or to the house of correction, not longer 
than three months. Unless he immediately pay a fine hot less 
than L.IO, nor exceeding L.20, half to the informer, half to 
the poor of such gaol, Scc.'^ The chief officer of every gaol, 
&c. must hang up a fair copy of the three preceding clauses in 
a Conspicuous part of the jail, &:c. and renew it when neces* 
$ary,' under penalty of forty shillings for each default, to be 
levied by warrant of a justice for the place, on summary con- 
viction by oath of one witness ; and any justice may enter and 
demand a sight of such copy \ and, if not immediately shewn 
legible, may instantly convict him ; half of the penalty to the 

' I 24 Geo. II. c 40, acct. l:^. ^ IbU, sect, l%* 
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iaformeri half, or the whole, if no ioformery to the poor of 
such gaol^ &c*' (See Alehouses.) 

SPUILZIE. 

Spuilzib (cWil actbns upoa wluch may occur before jus- 
tices under the small debt act) is the taking away or meddliAg 
^th moveable goods in the possession of another, without either 
that person's consent, or the <mler of law. Action lies not 
only for restoring the goods, or their value, but for the violeni 
profits ; that is, all the profits which the owner might have 
made if he had not been deprived of the goods ; which are 
estimated by his oath.^ (See Protf, sect. Oath in Kiem^^Pre'^ 
scription^ secjt. Three years.) 

STAGE COACHES. 

Thr regulations upon this subject are contained in a recent 
Act, which repeals former acts.' 

I. NUUBBR OF PASSBNGBRS, AND TtfBIR PLACBS, MA&KlMCr^ 

NUMBER, AND OWNBR. 

Any coach, berlin, &c. or other carriage with four or more 
. wheels, employed as a public stage coach, and drawn by four 
or more horses, may carry ten outside passengers, and no 
more; excluding the coachman, but including the guard, wh^re 
there is a guard. One passenger and no more may sit upon 
the bo3( with the coachman : three passengers on the front of 
the ropf ; and the remaining six behind, in the manner the 
most safe and convenient for them: but no passenger must 
sit on the luggage, or the part of the roof allotted for it. All 
stage coaches, or other carriages above described, drawn by 
two or three hordes, may carry five outside passengers, exclud-^ 
jng the coachman. Long coaches, or double bodied coaches^ 
may carry eight outside passengers, and no more, excluding 
the coachman, but including the guard, where there is one ; 
all, under the penalties imposed for carrying moi^e outside pas« 
sengers than allowed by this act, to be levied as after men^ ^ 
iioned* A child in the lap, or under seven years, not to be 
accounted a person, but two such to be accounted a person. 
No person paying as oa outside passenger to be an inside pas* 
aenger, unless with the consent of one inside passenger, next 
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^farai| be if to be placed* Whe^e such coach or other car* 
riage is of a construction pecoliarly widet and being so foaad 
is duly licensed for the purpose^ four outside passengers, in- 
stead of three, may sit on the front ; but the outside passen« 
gers must not exceed ten in all.' 

The number of passengers permitted to be carried is to be 
specified in the license.^ 

Every person licensed to keep such coach, &c. (except mail 
coaches) mosC have painted on the outside of each door of such 
catnage, or on some other conspicuous place, in legible cha- 
racters, at least an inch long, in diflrerent colons from the 
.jp-ound, and in words at length, the number of outside as well 
as of inside passengers which the carriage is licemed to carry, 
with the name or firm of the owner or owners. The com- 
snissioners for granting licenses may order a brass plate on the 
side of each coach, with the owner's name, &c. instead of the 
above description. If any person be licensed to keep more 
than one such carriage, they must have several numl^ers or 
other marks to distinguish them from each other. If any per- 
son injure^ alter, or deface the number, figure, or mark of dis- 
tinction, appointed by the commissioners, he forfeits L.5 for 
each offence* And if any person use such carriage for carry- 
mg outside passengers for hire without a license, or without 
the proper markings upon the carriage, or carry more outside 
passengers than contained in the license, and marked on the 
carriage, he forfeits for each offence L. 10 for each outside pas- 
senger beyond the number allowed, and double that sum if the 
.<iriver be owner or part owner, to be recovered and applied as 
other penalties under this act. Every inscription or plate to 
be considered sufiicient evidence of the party who is owner.^ 

If the driver of such carnage conveying a greater number of 
passengers, inside or outside, than hereby allowed, or permk- 
ting more than one person to sit upon the coach>box, is not 
known, or cannot be found, the owner, or any of the owners, 
is liable to the penalties, as if they had been the drivers. Bat 
if the owner satisfy the judge, by sufficient evidence, not rest- 
ing on his own testimony, that the offence was committed with- 
out his privity or knowledge, without any profit or advantage 
to him, and contrary to the duty of the driver, the judge must 
discharge the owner, and levy the penalty on the driver when 
found ^ and such driver, failing to pay the penalty, is to be kn- 
prisoned in the gaol of the place where the offence was com- 
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tnitted Mt more tKsii six months, ncMr kss tlian three» at the 
^iserettan of the judge.* 

All stage coaches (long bodied coaches included), carrying 
fie parcels or luggage except in the itiside or in the front boot» 
or in a boot behind or under the body of such carriage, and 
where the top of the boot behind, when the coach is empty, is 
not more than six feet from the ground, haviilg obtained a 
special licence for that purpose, and having the name of the 
owner, and the number of outside and inside passengers thereby 
Allowed, inserH)ed on it, may carry two outside passengers more 
than otherwise allowed.* 

No driver or owner of any stage coach or carriage, before 
described, must permit any person to go as a passenger about 
the outside of it, if its top be more than eight feet nine inches 
from the ground, or if there be a smaller distance than four 
feet six inches from the centre of the tract of the off wheel to 
the centre of |the tract of the near wheel, under the penalty of 
Lr.5 for each offence, to be recovered and applied as penalties 
for too many outside passengers.^ 

II. HXIC^HT AND PLACS OF tXTGCAGE. 

No luggage exceeding two feet in height is to be carried 
vpen the roof of any such coach, mail-coach, or other carriage 
fdrawn by four horses, or eighteen inches if drawn by two or 
:three horses. Every driver allowing the contrary, or the 
owner, where the driver is not known or cannot be found, 
being convicted by his own confession, or the view of a justice 
of the peace or other magistrate, or the oath of one credible 
witness, before any justice of the peace, or other magistrate, 
acting for the place where the ofience is committed, forfeits 
1^.5 for each inch above the height allowed ; and if the driver 
be the owner, L.IO; and in default of payment of those pe- 
aalties, the person convicted is to be committed to the jail or 
•house of correction of the place for two months, unless sooner 
paid. Packages must be placed on the roof of such coach, 
•mail, or other carriage, so that no passenger shall sit on' them, 
under the penalty of 50s. for each offence, to be paid by sujch 
passengfri to be recovered and applied as other penalties. 
The division on the top of the carriage allotted for luggage^ 
aust be distinctly separated from ths rest of the top, by a 
railing or otherwise. If any driver, owner, or part owner, re- 
€H9e to permit the carriage and iuggage to be measured by any 
Justice of the peace, magistrate, constable, surveyor of any 
highway or turnpike road, inspector of coaches, duly autho- 
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rized by the tommbsionen of stamps, or panengert, be forl^ 
the like penalty, to be recovered and applied as after specie 
fied.' 

I^uggage may be carried of a greater height than two feet 
from the roof, if the top of such luggage be not more that 
ten feet nine inches from the ground.* 

No driver or owner of any stage coach or carriage, before 
described, must permit any luggage to be carried on the roof 
of it, if its top De more than eight feet nine inches fi^om the 
ground, or if there be a smaller distance than four feet six 
inches from the centre of the track of the off wheel to the 
centre of the tract of the near wheel, under the penalty of 
L.5 for each offence, to be recovered iM^d applied as praalticf 
for too many outside passengers.^ 

lit. Counting and measuring. 
If the driver of any such coach, &c. drawn by two or mon^ 
horses, suffer more than one person on the coach-box. besides 
himself, or more outside passengers than by this act ^Uowed^ 
or luggage higher than by this act allowed, any outside w iii« 
side passenger, who has been regularly booked, who has paid, 
and who is travelling by such carriage, may require the driver 
to stop at any toll, and the toll collector to count the passengers 
or measure the luggage ; and if the driver refuse to stop, and 
to let the passengers and luggage be examined, he forfeits L.ff 
for each refusal, and if more passengers have been carried^ 
or higher luggage, than allowed by this act, he forfeits double 
the penalty imposed by this act for such offence, half to the toU 
' collector, half to the passenger \ and if any toll collector, so 
required, neglect or refuse to make such examination, he for- 
feits L.5 for each offence, to be recovered as other penalties 
hereby imposed \ and if any person endeavour to evade such 
examination, by descending before coming to the toll, and re- 
ascending alter passing it, he forfeits L.lO, to be recovered 9^ 
other penalties hereby imposed.^ (See se^c. Height, &c« o| 
luggage.) 

IV. Leaving horses, enpangering, delaying^ ei|* 

BEZZLING, insulting, OVERCHAILGING, FIRING, &C« 

If the driver of any such coach, &c. stopping at aiiy place 
where assistance can be procured* quit hb horses, or the box^ 
before a proper person hold the fore horses, or if such persoii 

> ^ Geo. HI. c 48, sect. ^ « Ibid, icct, ^ « Ibid. KcT^ 9^ 
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fiiit'aetDal hold of the horses before the driver reftirh to his 
box, or before the post boy who rides one of the horses be 
again mounted and have in his hands the reins which gaide 
these horses, such driver or person, on conviction by confes* 
rion, view of a justice, or other magistrate, or oath of one cre- 
dible witness, before any justice or other magistrate of the 
place, forfeits not more than L.5, nor less than lOs. for each 
offence. Hackney-coaches drawn by two horses are excepted.' 
If the driver of any such coach, mail coadi^ or other car« 
taage, above described, or the person acting as guard, by mis* 
conduct, endanger the safety of the passengers or their pro« 
perty, or do not give due care to any property entrusted to 
them ; or if the driver of any mail-coach, or any guard, wil« 
fiiUy lose time^ so as to retard the mail } or if the driver of 
a^y mail-coach do not convey the mails at the speed pre- 
scribed by the postmaster-general, unavoidable accidents ex« 
cepted } or if the driver or guard of such coach, &c. da not 
duly account to his employers, or those authorized by them, 
for money received for conveying passengers or parcels, such 
driver or guard, on conviction by confession, the view of a 
justice (in any case applicable thereto), or the oath of one 
credible witness, before any justice or other magistrate of the 
place, forfeits not more than L-10, nor less than L.5, for 
every offence, and must return the money embezzled ; andy 
in case of non-payment, may, by such justice, &c. be commits 
ted to the jail or house of correction of the place, for not 
more than six months, nor less than three months^ at his dis* 
oretion.* 

If the driver or guard of any such coach, or other carriagei 
insult »xxf passenger, or exact more than the sum to which he 
is entitled, he forfeits, on conviction by confession, or oath of 
one credible witness, before any justice or other magistrate of 
ihe place, not more than 40s. nor less than 5s. ; and, on non* 
payment, may be committed to the jail or house of correction 
of the place, for not more than one month, nor less than three 
days, s^ the discretion of the judge.* 

If the coachman, or person having the care of any coach, 
0iaiUcoach, or other carriage before described, permit any other 
person to drive it, without the consent of a proprietor^ or 
s^inst the consent of the passengers, or quit the box without 
ireasooableoccasiouj or for longer time than necessary (although 
|he reins be in the hands of the passenger on the box), or 

I JSO Geo. IIL c. 49; s^t. IQ, ^ ? Ibid. K€t. 11, » IM. s^cU U; 
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% hf iiirioaslf drffingi or any negUgenee or mkcondtiet^ 
ht overtvrn the carriage^ or endanger the persons or properijf^ 
of the passengers, or the propmj of the owners, for eterf 
sock offence he forfeits not more than L.IO, nor less than 
Ii.5, to be recovered and applied as other penailies by thb 



The guard of any such coach, or mail-coach, firing off his 

•rois vUk sttch coach is on the road, or in any town, except 

tar ike defmce of it or o^* the passengers, forfeits for each 

' offence L*5, to be recovered and applied as other penalties by 

dns fict/ 

IV. Conniving. 
If any person receive money for conniving at any offence 
prohibited by this act, on conviction before one justice or other 
magistrate above mentioned, be forfeits L.50 for each offence $ 
Sttdy in default of. payment, is to be committed to any house 
of correction^ not exceeding three months,, nor le^ than one 
month»' 

VI. Procedure, general penalty, &c. 
Leaving the original summons, or a copy of k, With the 
known or acting book-keeper of the coach, &c. in any place 
thvoQ^ which it passes, is sufficient service against the driver 
or owner contained upon.^ 

' Where any penalty imposed by this act is recoverable before 
one justice of the peace, or other magistrate above mentioned^ 
he is to adminbter an oath ; and, on proof of the offence, is to 
give judgment (on the penalty, and for the reasonable expences 
of the prosecution : and if they be not paid, he is to commit 
tfaepersoo convicted to the common jail or house of correction 
of the place, not exceedit^ three months, nor less than one, 
Ik his discretion, unless such person enter into the recognizance 
aiter mentionedi^ 

\. M^znj person commit any offence against this act, for whtdt 
DO specLSc penalties have been provided, he forfeits not more 
than L.IO^ nor less than 50s. on conviction, on the oath of 
one credible witness, before a justice of peace or other magis* 
trate^ the plaoe where the ofieace was committed, or of any 
|lace in winch the offender is actaaUy present ; and in de« 
&ult of payment, the o&ader, for every offence, is to be com- 
to t^ common j»l or house of correction of the place 
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#li€te ifie olfeftCe was committed, or where he !s aictoally pre« 
sent (as the case may be), not exceeding three months, nor 
less than five days.> 

The judgei if he see cause, may mitigate any penalty f o a 
sum not exceeding one half, over and above all reasonable 
expences of the prosecution j and one half of the sum im- 
posed as penalty, with the expences, is to be paid to the in- 
former (except where specially provided otherwise), the othef 
half te the trustees of the roads of the place where the offence 
is committed, who are required, in consideration thereof, te 
direct their surveyors to watch over the due execution of this 
act.a 

Prosecutions must be commenced within fourteen days af- 
ter the olTence ; and there can be but one recovery for the some 
efience, except where the owner is required to have his name 
or sign painted on the coach, and to preserve the same legible t 
in which case, the prosecution may be commenced at any tictie i 
and a neglect to remedy the defect for one month is consider* 
ed a new offence.^ 

Forms adapted for England are given in the act. In Scot** 
land, the forms usual in summary proceedings before justices 
may be used. See Appendissj voce Process. No objection for 
want of form is to be admitted. The conviction is to be final; 
unless appealed ftom within fourteen days, as after mentioned.^ 

The person convicted, who enters into a recognizancoi witk 
one sufficient security, before the judge convicting him, thai: 
he shall appear at the next quarter sessions of the place of con- 
viction, and abide the final order of that court, may appeal to 
these quarter sessions; who, upon hearing the appesd, are 
finally to dispose of it, and to award such expences to the 
prosecutor or appellant as they may see proper^ and their 
judgment is final and conclusive.^ 

If any constable^ or other peace officer, refuse or aeglect to 
execute any warrant granted by any justice of peace, or other 
magistrate, under this act, on conviction, before one justice vxr 
magistrate of the place, by confession, or oath of one witness, 
he forfeits 1^.5 for each offence j and if he do not immediately 
pay or secure this penalty, he may be committed by the judge 
te the jail or house of correctioli of the pheei for any time not 
exceeding one month, unless sooner paid.' 

VII. Criminal prosecutions for injury to passengers^. 
Drivers of stage coaches or carriages who occasion maiming 

■ ■^ -■■■ ■ ■■' " ■ 1. I I I i.i.,...r. » W 

I 50 Geo. III. c, 48, tect. 19. ^ Ibid. sect. 17. ^ Ibid. tect. MM, 
f Ibi4. feet. Si. ! Ibid. sect. U. t Ibid. icct. 13. 
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i>r other injury to passengers* by furiotis driyiug or wltfbi nil»« 
conduct, nuy be punished criminally by fine and imprison* 
meht. . This provision does not extend to hackney coaches 
drawn by two horses and not plying for hire as stage coaches.' 
But such offences seem punishable at common law. 

Justices seem competent to punbh more venial offences of 
ihis description) and may prepare more aggravated cases tor 
trial before a court of more extensive powers. (See Arrest S^.) 

See HigkmajfSy ifc. sect. Preserving Order.'^Locatian*^^ 
Vauta^ Sfc. 

SUBMISSION. 

A stJBMissiOM is a contract by which parties, having debftte* 
able rights or claims, refer th^ differences to the final deter* 
vxination of one or more arbiters*^ 

As arbiters have no power of jurisdiction, u witnesses re* 
fuse to depone before them, or possessors of writings to pro* 
doce them, application must be made to the Court of Session. 
For the same reason, if either of the submitters refuse to iou 
plement the decree arbitral, action for implement of it must be 
brought before the judge competent,^ which justices seem to 
be under the small debt act ; but if parties have consented to 
registration of the decree for execution (which is not compe* 
tent in the books of justices), diligence may pass on this con- 
tractive decree.^ 

. The decreet-arbitral, though erroneous, is conclusive of the 
question, unless reduced in the Court of Session, for corrop* 
tion, bribery, or falsehood.^ (See Transaction,) 

SURETY OF THE PEACE. 

^ Ant one justice m^y, by warrant, bring before him those 
<f who, to any one or more of our people, concerning their 
<< bodies, or the firing of their houses, have used threaU," and 
Jay them under surety of the peace/ He may also, on com- 
plaint of any person threatened, and fearing to be wronged^ 
and on oath by such person that he has just cause of fear, lay 
tb(e person complained of under surety of the peace, in a suit- 
able penalty .7 Although no person complain, if the justice be 
Credibly informed of appearance of trouble between parties, he 



< X Geo. IV. c. 4. * Erskine, iv. 3. 29. < Ibid. 31. 

4 iiiy. 5 Ibid. %$„ ^ (^QminiMiQii of thcpeace, (See ywsieu*) 
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may bind them to the peace in the same manner, unless thejr 
declare upon their consciences that neither of them bearst any 
grudge to the other/ But it is better that there should be • 
complainer. (See Parties^ sect. Prosecutor. — Process^ sect* ^ 
Criminal.) 

In case of an afiray having actually commenced, or in case 
of violent threats of immediate mischief in his presence, the 
justice may, himself, instantly apprehend the delinquent, or 
cause others to do so by verbal instructions to that effect.* 

The period for which a person may be required to find 
surety is discretionary. But, in a late case, in which a bailie. 
of a borough had committed a person till he should find cau« 
tion, *< to abstain from any such breach of the peace or good 
<< order in time to come^* the Court of Justiciary expressed 
very strong opinions that there is no authority in the law of 
Scotls^d for demanding such caution for so long a period ; and 
that the period should, in no case, exceed a few years.' It is 
seldom above one or two years. 

Where the person ordained to find this surety fails to find 
a sufficient cautioner to the amount required, he may be in- 
stantly committed to prison, &nd detained till he find such.i» 
But where he cannot find it during the period for which he is 
ordained to find it, be is entitled, on expiry of that period, to- 
be liberated. < No person can be fined for not giving caution 
to keep the peace \ the only course is commitment.^ 

The bond of surety should bear the name and designatiott 
both of the principal and of the Cautioner ; and should bear to 
be for keeping the peace. It should be kept by the justice^ 
and delivered to the clerk of the peace at the next sessions, to 
be kept and registered by him. 7 

The penalty in the bond is forfeited, if the person be proved 
before the justices to have been afterwards guilty of actual vio- 
lence to another, either by himself, or by others instigated by 
hjm ; or, of any other breach of the peace, to the terror of any 
of the people." 

When a person's cautioner proves insufiicient, or when a 
person is convicted, in course of law, of having broken a prio;: 
surety of the peace, he may be put under surety again. ^ 

See Surety for the good behaviour. — Threats. — l^aixbof'* 
rows. 
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> 1661, c. 38. « Hume, ii. 73. 

^ Biony against Da?idsoD, 24th December 18 12. 

* 1661, c. 3B.— Commission of the Peace. ' 

* Petition, Thomas Thomson, 15th November 1815, Justiciary Records* 

^ Justices of Peace of Wigton against Martin, 9th November 1710 ; Forbeii^ 
^ 1661| c* 38, « £wrn« tkv Surety of Peace. 
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SURETY FOR THE GOOD BEHAVIOUR. 

This agrees in its general nature with Surety of ike Peae$% 
but is more extensive, and comprehends it. 

The general Scots statutes directs that when « any sospi. 
<< cious persons, who are night walkers" ( i. e. who deep in tkt 
day, and walk in the night), << and cannot give a good account 
<< of themselves/' are brought before a justice, he shall ordun 
them to find caution for their good behaviour \ and, if they do 
not, shall commit them to prison." The suspicion, however, 
must not be causdess, but resting on probable grounds.* Stis* 
picions night-walkers are described by the English authors td 
be night-walkers who are suspected to be pilferers, or other* 
wise like to disturb the peace, or who are persons of ill beha- 
viour, or of evil fame or report generally, or who keep con*, 
pany with any such, or with any suspicious persons in the 
night ; or who are eves-droppers, that is, who at night listed 
about the doors or windows, or under the eves of houses, to 
hearken after discourse, and raise mischievous tales ; or who 
throw men's carts, gates, or the like, into ponds, or commit 
other outrages or misdemeanours in the night. j An old Eng« 
lish statute, which, as it concerns the peace, is perhaps com«i 
municated to Scotland,^ directs justices to « take of 4I them 
<( who be not of good fame, where they shall be found, suffi- 
ce cient surety and mainprize of their good behaviour towards 
<< the King and his people."^ As the extensbn of this act to 
Scotland, however, is doubtful, and as the English authoritiei 
are much divided as to what shall constitute <« not of good 
«< fame,"^ it seems sufficient to have mentioned it, with this 
caution. The commission of the peace directs any one jus- 
tice to exact either surety of the peace, or for the good behft^^ 
viour, from « those who, to any one or more of our people^ 
« concerning their bodies, or the firing of their houses, have 
<« used threats."? Some statutes, with regard to certain offaicesi 
specially appoint that persons convicted shall be laid under 
surety for good behaviour. Sometimes, at common law, ai} 
order to find such surety makes part of the judgment upon a 



- « 1617. c a— 1661. c* S8. »cct. Instructions to Constables. 

• Williami* Justice, Arrest.— X^ord Raymond, U. 1301. 

» Dalton.--William*' Justice, Surety for the good behaviour,— Burn s Ju4i^ 
ticc, Eves-droppers. . ♦ 6 Anne, c. 6. 5 34 Edward HC C 1. 

c . See Pnm, Surety for the Good Behaviour. 

7 Con\mi«8ion, first assignment («ce Jutticei}. 
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person convicted of a punishable offence agadnst public deco* 
rum and comfort. 

This surety is forfeited by any thing which imStn t forfeit 
ture of s^srety of the peaces also, by seditious wonts; b^ 
words of hsat, as knave^ rascal, liae, drunkard, when used to 
a justice of the peace in the execution oi hk office, bat not, 
in general, when used to a private person ; by going armed 
with great numbers^ to the terror of the people; by beings 
guilty of any misdemeanour, intended to be prevented by sudi 
surety; by being again guilty of an ofience for wUch this stiretf 
lias been properly exacted ; but not for barely giving cause of 
suspif ion of what perhaps may nevw actually happen ; nor for 
oiany suspicious circumstances, for wluch it may be exacted.* 

A justice cannot be too cautious with regard to this surety. 
«< It is become difficult,'' says Dr Burn, << to define how fat 
<< it shall extend, and when it shall stop/* Tbore are doubtf 
as to several cases, whether it may be exactedin such^ or for* 
feked in such. And unless the case be either pointed out bf 
statute, or laid dpwn by good authority, and supported by na* 
turai justice, and not resting merely upon vague rumonis and 
suspicions, perhaps a magistrate will hesitate in requiring tUt 
surety. 

See Surety of tie Peace. — La^borr(yw$» 

TACK. 

Justices of Pbacb seem competent, under the imall debt 
act, to actions for rent, or other pecuniary claims arising from 
tacks, where the rights to the lands or tenements themselves is 
not questioned. (See Small Debt Ad^ sect. Causes*) But as 
the principal actions with regard to tacks, e» g. removings, &€• 
are not competent before them, and as questions under the 
small debt act occur only in leases of inconsiderable subjects, 
the terms of which are commonly simple, a very few general 
remarks will suffice. 

A tack, or lease, is a contract of location, by winch the use 
of land, or any other immoveable subject, is set to the lessee or 
tacksman, in consideration of a determinate yearly rent or duty^ 
to be paid or performed to the lessor or landlord, ekher in 
money, the fruits of the ground, or services.^ The essence of 
it consists in the subject to be let, the term of jpossession^ and 
the rent ; all which must be fixed by the parties. 
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I. FoRMAnOKT. 

Where the tack is to be for one year only, It may be Terbalii 
and admits of proof by witnesses. If the parties have com« 
sianed rerbally for a tract of years, the landlord seems not to be 
bound to give possession, nor the tenant to enter, even for one 
year,* as the terms of a long lease are generally very different 
from those of a lease for a year. A verbal communing fer one 
year is not binding till it be reduced into writing, if parties 
have agreed that that should be done. A verbal agreement^ 
during the first year, for a second, is binding. 

Where the lease is for more years than one, it must be in 
%mting.' Possession does not render a verbal tack for a term 
of years binding. The tenant may be removed at the end of 
any year, upon due warnbg.^ When so removed, he must 
pay rent at the rate fixed. Even improvements in the way of 
better culture and management, if of an ordinary nature, are^ 
not su£Sicient to render it binding ; but it is otherwise, if the 
improvements be of a more extensive nature, such as are re- 
ferable only to a bargain for a term of years ; for these should 
not have been permitted, unless the bargain were to be im- 
plemented ; or if a grassum have been given.s But it appears 
that even in such circumstances, a tack for a term of years 
cannot be proved by witnesses.^ Where the writing is to 
give possession, it must be regular and probative,^ and signed 
by both parties. It seems to be the general tendency of the 
decisions, that possession does away any objection from in* 
formality, if the essentials were clear. The lease may be 
entered into by a missive or memorandum.' It is rendered 
void by fraud, or by error in any of the essentials. For'Tacit 
Aelocatton^ see sect. Termination. 

11. Obligations. 

1. (if Landlord. 
> The landlord must put the tenant into possession at the sti- 
pulated or understood term. Whilsunday (legally 16th Mayt) 
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« Erskine, «i. 6. 30. * Stair, ii. 9. 4.— Bankton, si. 9. 6» 
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♦ Keith against Johnston, 16th July 1636, Dune— Stewart asauisl L«tth| 
f 5th November 1766.— Buchanan against Baird, 15th December 1779. 

5 Macrerie against Macwhirter and Gray« 19th December 1810. 
^ Neill against Earl of CassiUis, 22d Noyember 1810. 
» Macfarlane against Grieve, 22d May 1790. 

• Er8kine,ii.6.21. _ 
fl Whiuunday U, by 1693, c. U {dtdiAtii%0TY of 1690, c 39), fixe4 to 31* 



r 



I 

TB the usual term in leases of houses, and in pasture farms. 
The separation of the crop is the common term in arable 
farms. Martinmas (legally 1 1th November') is sometimes ob- 
serred as a term. The usual clause in leases comprehending 
both arable and pasture land is, that the tenant shall enter to 
the houses and grass at Whitsunday, and to the arable land 
at the. separation of the crop. If the landlord fail in putting 
the tenant duly in possession, he is liable in damages ; which 
the tenant may deduct from the rent* 

He is bound to deliver the subject in sufficient tenantable 
condition.* 

In a lease of lands, he is only bound (failing special agree<«' 
ment) to give possession such as may enable the tenant to reap 
the yearly fruits which spring up from the surface ; not grow^ 
ing timber, coal, &cJ - • 

He is understood to warrant his own right ;« so .that, if the 
lease be evacuated from defect of his right, he is liable in da* 
snages. 

He is bound not materially to injure the tenant's enjoyment 
mnd use in possession, as by creating a nuisance, &c. ; otherwise^ 
he is liable in damages, if the evil consequences of the opera« 
tion might have been foreseen. But a slight inconveniencf» 
or disadvantage, is not to be- regarded*' If the subject have 
been totally destroyed, without the landlord's fault, as, the 
house falling, no rent is due.^ In such a case» the landlord i$ 
not bound to build a new house. Where the destruction ha^ 
been partial, if very trifling, no deduction is made j if more 
considerable, some ; in very strong cases, the lease may como 
to an end. Where a farm house has been burnt, or otherwise 






May in a)! cWil respects. Martinmas is lUh November. By 24 Geo. II. ow 
23, an error of eleven days, ^^hich had crept into the style or computation o(* 
time, is rectified, by striking out those eleven days, aad makii\g an] alteration 
pn the leap years ; and a general principle is laid down, that whatever ought 
to take |)lace on a time depending on a fixed day of any month, shall tako 
place on the same nominal day as formerly. There are some exceptions, that 
certain things shall take place on the same natural days as formerly, that 
is, eleven nominal days lateo The only e inception regarding leases is, that tha 
same natural days shall be observed for payment of rent, entry, ^nd removal; 
under leases entered into before 14th September 1762. In many parts of tlie 
country, however, Old Whitsunday, 26th May, and Old Martinmas, 22d No^ 
vembcr, are still observed in leases both of lands and of dwcUinf-houses, enV 
tered into since 1762* But it has been found (Stewart against £arT of Cassillis, 
^JLst December 1811), that, even in those parts of the country, the new terfli% 
should be observed, in questions between buyer and seller, as (» payment of 
pncp or interest. With regard to the addition of a twelfth day for old |t49| 
see Fishing, sect. Salmon, Note. * See preceding note, 

* ErskVnc, ii. 6. 39, 43. a Ibid. 22. 

♦ Ihld. ^9. S Ibid. 43, « Ibid. 4It 
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materially injured, urithout blame on the tenatit'f pM, Aebs!! 
falls on the landlord, so that if he wish the bouse rebuilt^ he 
must be at the expence of doing it' : but if he do not wish it 
rebuilt, he is not bound to be at that expence ; leaving to the 
tenant to claim relief otherwise.* The expence of executing 
repairs, rendered necessary upon a houfee by the unavoidabte 
decay of time« without the tenant's fault, lies on the landlord* 
The tenant is liable for damage occasioned by his fault. 3 

The landlord is liable in damages, if it be impotable to his 
fault that the tenant has not had full enjoyment of the sub* 
ject.* 

There are sometimes other obligations by special contract 

2. OUigaiions of Tenant. 

The tenant must enter to possession at the stipulated w un* 
derstood term, which is noticed in the preceding section. la 
the case of a niral subject, he must furnish the grass grounds 
with a sufficient stock of cattle, and cultivate and manure tha 
corn lands.' On his failure, the landlord may apply to the 
judge ordinary to compel him to find caution to enter^ or to 
give up the leas6. He is Ihble in damages. In urbln tene* 
snents, such as a shop or an inn^ the tenant is under the same 
obligation, which may be enforced in the same manner ; as 
the security for the rent is dinunished, ^nd the resort to the 
shop or the inn may be injured^ And there seems not to be 
much less occasion for the same doctrine in the tase of a 
dwelling house, in so far as the security for the rent may b6 
impaired) or the house may suffer by standing long uhoccu* 
pied. 

The tenant must apply the subject to its proper use ; the 
use which the parties had in view at contracting. He must 
use the subject with discretion and good management.^ 

The tenant must restore the subject in good condition. In 
whatever condition he receives the farm houses, sulnlivision 
fences^ &C.. at his entry, he must leave them in the same con- 
dition at hb removal?: making allowance for the waste of 
time, and for any blaiheless accident, as a hurricane, lightnings 
or accidental fire. He must keep up the march fences, evert 
though constructed during his lease.t The tenant may retain 
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* Swinton agamit M'Dougall, 16tk January 1810. 

* Walker against Bayne, 30th May 1811, as reversed on appeal, 3d July 
HS. 

3 Hardie against Black, 3d March 1768<— M'Lellan against Kerr and Irmc» 
«th July 1797. 

4 Erskine, ii. 0. 43. S Ibid. SO. * Ibid. 
7 Ibid. S9.P-Dudge6n agamit H9Wdcn| 23d 2lo?efflber XS'1& 
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item his rent Mims debursed) which were secessary for up« 
holding the subject ; not those for mere ornament or greater 
conveniency' } noo in the ordinary case, those for substantial 
ImpirovemeBtSy as he is held to reap the advantage during his 
lease. He cannot materially alter the form of the subject, as, 
in a house, by taking down partitions, &c. 

The tenant must punctually pay the rent The le|al terms 
(failing special agreement) are Whitsunday and Martmmas of 
the year for the crop of which the rent b payable, though the 
crop be grass, with entry at Whitsunday* Certain cases ia 
which no rent is due, or in which deduction is made from it^ 
have been already noticed. Sometimes the obligation is sus- 
pended by the tenant retaining the rent in security of certain 
counter obligations, e. g» inclosing, &c. which the landlord has 
failed duly to perform, (See BetetUicn.) The landlord has 
a hypothec in security of his rent. (See Hypothec.) 

There are sometimes other obUgations by special contract. 

Sometimes, in order to quicken the tenant in the observance 
of the obligations in the lease, it is stipulated that he shall 
observe them, or pay an additional or penal rent, e* g, a cer** 
tain number of pounds for every acre not managed as prescribed 
in the lease. This penal rent, being liquidated damages, is 
fully due, and cannot be modified to the real damage.* It is 
due, thot^h the deviation become expedient by circumstances 
not imputable to the tenant, unless the landlord consent ; as 
where a tenant, bound not to take two white crops in suc- 
cession, sows wheat along with grass, and the grass failing, 
sows barley and grass nest year.^ Such a stipulation does 
not give to the tenant an option to infringe the obligations of 
the lease, on payment of the additional rent : be may be pre<« 
vented by the judge ordinary.^ 

III. Traz^sferbmcb bt tbnant. 

1. Jlssigning. 
A lease can be as^gaed only where assignees are expressly 

« £rskine, ii. «. 43. 

* Pollock against Paton, Sith JqIjt 1777; Dtct. ir.,3f7; Morrison, Tadc, 
App. 7.—- M'Kinto^ againn M'Donell, Ist Febriiary 1796.— Henderson 
against Maxwell, Sitb Februarjr 1£02.--Graham agsunft Straiton, IfST, as 
reversed in the House of l-ords, 11th May 1789 ; noticed in M*Kenaie ag^st 
Gilchrbt, 13th December 1811.^— The same found in the Howe of Pevrs 49 to 
a case from England ; Holfe against Petersons, 18th February 1772, Brova*^ 
Cases in ParUament, voL tL p. 470. 

* Fraser against Ewart, 25th February 1813. 

4 Sir Alexander Muir M'Kenzie against Crai^, 18th Jwe 1811w~Mso» 
JUoxie against Gikhrist, 13th December 1811. 
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allowed In it,> unless it be a lease of more than ordinary en« 
durance, as a liferent lease, or a Tease of three nineteen years^ 
or even perhaps of two nineteen years : but it may be adjudged 
by creditors, unless assignees be expressly excluded.* 

An assignee is bound directly to the proprietor to pay not 
only the rents falling due during his possession, but also those 
which fell due during the possession of the cedent. The 
cedent is still bound for the rents which fell due during hia 
own possession.3 BuU although some have thought that he is 
bound for the rents falling due after assignation/ this has 
never been directly decided, and is considered.as attended with 
difficulty's and is doubted by many. 

2. Subsetting. 

Subsetting is excluding in leases of lands of ordinary endur 
ance, unless expressly allowed. Tt has been found to be ex-^ 
eluded in leases of 19 years^ s and even of 31 years': but not 
of '^B years.* An urban tenement (a dwelling-house, shop, or 
the like) may be subset, though subsetting be not mentioned 
in the lease, provided it be not subset for a purpose different 
from its former use,^ Where the landlord has a right of chal<- 
lenge, he may lose it by acts inferring consent ; as, by receiv* 
ing the rent froifi the sub-tenant, &c. 

A sub-tack requires the same solemnities as the principal tack.i« 
The sub-tenant is directly bound to the principal tenant, not 
to the landlord. Where a power to subset is given in the 
principal tack, or where the sub-tenant has been approved of 
by the landlord^ bona Jide payment of the rent by him to the 
principal tacksman is effectual to him against the landlord : 
otherwise, he is liable, for the years during which he has pos« 
sessed, in second payment to the landlord, to the extent of the 
fruits with which he has intromitted, if the principal tenant 
liave not paid. 



' Ersklne, ii. 6. 31. « Ibid. 32. 9 Ibid. 34. 

« Grant against Ix>rd Braco, 24th February 1743; Kilk. Tack 2.— Bank* 
iL 9. 14.-^£rskinc, iL 6. 34. 

S Low against Knowies, 5th July 1796.— Brskine, iUfra^ Note. Bell on 

JLeases, 2d edit. p. 349-^351. 

^ Alison against Proudfoot and Litster, 22d January 1788.-*»£arl of Peter« 
lK>n>ugh against Milne, 8th M^irch 1791. 

7 j^rl of Cassiliis against M'Adam, 5th December 1806* 

* Simpson against Gray and Webster, 22d May 1794. . 

9 Anderson against Alexander and Miller, 10th July 181 Ii 
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IV, Termination. ' 

1. Before the Term. 
^ A tack expires before the appointed time, 1. By the tenant 
running two years in arrear ; or, 2. By hi$ running one'year. 
in arrear, or deserting or leaving the subject unlaboured, and 
failing to find security for the rent of the next five years. 
The process for this, however, is not competent before jus* 
tices.* 

It abo expires by the mutual consent of parties, express or 
implied. 

It also naturally expires by the landlord selling the subject,* 
unless he specially reserve the tenant's right. But, by special 
statute, a -tack of lands or of houses* is effectual against the 
purchaser, if it be in writing *, if it specify the rent, which 
aaust not be elusory, and which goes all to the purchaser ; if 
it specify the duration, which must not be excessive i and if 
possession have foUowed upon the title of the tack»' 

2. Ai ike term, 

_ % 

This is the natural termination. But, to give eflfect J:o it, it is, 
in the ordinary case, necessary, either that the tenant renounce 
his possession to the landlord, or that the landlord warn the 
tenant tp remove ; otherwise the parties are understood to have 
entered iptQ anew lease upon the same terms for another 
year, 9nd so on from year to year ; which understanding is 
(palled tacit relocation. In grass parks, however, let from 
year to year,^tacit relocation is not admitted. But it would be 
improper to enter into the particulars of warnings, and of re- 
movings which follow them, justices not being competeqt. 

See Location. 

THEFT. 

JoisTic^s OF Peace judge, by usage, in the different species 
of pickery, pilfering, or petty thieving, such as stealing fruit 
from gardens, arid the like, as being a breach of the peace and 
quietness of society. By the general act 1661, c. 38, justices 
are directed to punish depredations on pigeon-houses, Sic. with 
^ pecuniary penalty, on conviction by oath of party -, for which, 
3ee Pigeons, 4'C' By a special statute, there is a suipakary ju* 

' Act of Sederunt, 14th December |7^9. — Erskine, ii. 6. 44. . 
* Waddell against Brown, 10th December 1794.— -M* Arthur agaiast Sijsp- 
•on, 6th J^ly 180^. 
' 1449, c 18.— £rduae, U. 8. i^^ft9. 
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licdiction vested in a single justice, for inflicting a small punislu 
Bient on persons stealmg or malicioasly injuring certain vege* 
tables ; for which, see Turnips^ &c. Though justices cannot 
judge in the more heinous degrees of theft, they may take the 
necessary preliminary steps for bringing the offender to justice. 
See Arresiy &c. And they may have occasion to decide on 
applications for bail by persons committed for such offences. 
See Bail 

1. What it is. 
Theft IS th^ felonbus taking and carrying away of the pro* 
perty of another for profit.' 

1. Taking. 

It is the taking. In this respect it differs from the various 
kinds of fraud and swindling ^ for in them the proprietor con- 
sents to the delivery of the article, though there have been 
fraud in inducing him to do so : and from breach of trust ; for, 
in this latter case, the culprit is in possession^ and with a power 
of management and disposal.* 

The following acts are not ihefi (though, no doubt, most or 
all of them are crimes of other denominations, and punishable 
accordingly) ; that an insolvent person represents himself as in 
good circumstances, and thus obtains credit for goods for which 
be cannot pay, and with which he runs off? $ or that a person 
who has got a subject in pledge, converts it to his own use^; 
or that a person who has honestly borrowed or hired a subject, 
afterwards appropriates it'; or that a factor runs off with the 
rents which he has been employed to uplift^ ; or that a steward 
entrusted with the management of a farm, converts the price 
of the crop to his own use' ; or that a servant sells his livery 
clothes while in place, or goes off* with them upon him when 
he leaves the place'; or that i^ person who has found a parcel^ 
and discovers whose it is, detai^ it.* 

It is theft though the thing be exposed to the risk of being 
stolen 'f for instance, if a shopkeeper put goods into the hands 
of one who asks for such artici^ to purchase, and this person im« 
mediately run off* with them.** Mr Burnett expresses doubts 
with regard to this instance'^ ; but these seem hardly we'll found- 
ed. It is theft if the custodier of a thing for a Kmited purpose 
appropriate it, fQr instance, a butler his master's plate, as the 
possession is held to be still in the master.'* This holds 

? Hune, i. ^6. * Ibid. ^6—7. ^ Ibid. 56. « Ibidt 68. 

5 Ibid. 5T. • Ibid. S9. 7 Ibid. « Ibid. 

p Ibid. 61. »9 Ibid. 6?, n Burnett, JU. 



e#{ied$dl]r ifwth postession be lemporary ; for instancsi a cleric 
or servant sent with 9li lurticle to be delivered/ 

There is 9 difference of opiniqn, whether it be theft if a 
VMn hire or borrow a thing with the fraudulent purpose, at 
the timie, of appropriating it. Mr Hume seeois rather to think 
tiiat it i9s^ Mr Burnett (perhaps rightly) rather thinks not ^ 
on the ground, that the owner gives the same consent to de- 
livery, and to the same extent, as where the subject is hired or 
borrowed honestly, and the felonious purpose of appropriating 
is only taken up afterwards \ and that it is merely ^ case of 
awindUng.' 

2. Oanyifig i^ay. 

There must be a carrying away. The article must be 
Inrought into a situation in which it is less under the owner's 
command ; otherwise, though there may be a punishable mt^'p 
demeanour, there is not thejft. In general, the thing must be 
removed from its state and place of keeping. If a boy put his 
band into a man's pocket, and get hold of bis purse, to steal it, 
but if be be stopped before taking it out, this seems not theft* 
But it is sufficient that the thing be carried away, though kept 
^ight of, and immediately recovered. Although the removal 
be slight, it is sufficient, if the owner would be at a loss where 
to find the thing ; as if a servant lift his master's purse from the 
table, though caught with it in the room, if his felonious pur- 
f)ose be evident. It is theft if the thing be taken from its pro* 
per place of keeping, as the cattle from an inclosure, though 
recovered in the next field of the same farm $ or the money 
from a bureau, though recovered in the room ; pr the purse 
from the pocket. The alteration of the state of fixture, or 
peculiar keeping, with g very slight removal, is sufficient. 
Where no such peculiar provision is made, any removal which 
thoroughly alters the situation in which the thing happened to 
be, and is a step of conveyance froov the owner's power, is 
sufficient ; as if a loose ^nicle be carried from the higher floor 
of a house to a lower.^ 

If the article have been carried away, the guilt is no( remov* 
fii by restoring it, or its value» to the private party wronged.s 

8« Another* i property* 
The thing must belong to another. A man cannot steal 
his own fMTOperty, though lawfully in the possession of another^ 



' Hume, i. 64. « Ibid. 67. * BoiBctt, 114k 

^ Hwfi, i. 69— 7)t ^ . Mbid. 77. 
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as by hire or pledge ; or even though at the time he beli^ftfd 
it to be the property of another. It is not necessary to shew 
whose property the thing is : it is sufficient that it is not the 
propeny of the culprit, and that it was in a state of natural 
and lawful custody at the tirne^ for behoof of the person hav« 
ing right.* It is of no consequence that the proprietor is a 
corporation, or the public* 

Theft may be committed of any thing which can be carried 
away, though it be part of an immoveable subject \ in whidi 
dur law differs from the English. If a man work coals in his 
neighbour's coal-pit, and carry them off, he is guilty of thefc.< 
It may be committed of all tame animals ; and even of wild 
animals, if they be under the power of another ; for instance, 
deer in a pen, rabbits in a house^ ^ and, by statute, it is made 
theft to carry off deer from a park, fish from a pond, rabbits 
from a warren, pigeons from a pigeon-house.^ It mskj be 
committed of writings, though not in themselves of any in- 
trinsic value ; for instance, bonds or bills.^ To prevent all 
question in the case of stealing the mail, that is made a capital 
theft by statutes.' It may be committed of children^ : not of 
a dead body ; but the raising of such from the grave (crimen 
\)iolati sepulchri) is severely punishable, as a great indecency ,• 
and justices may arrest, &c. for it. 

4. Clandestinelif ? 
According to some authorities, the carrying away must be 
clandestine, without the knowledge of the owner or custodier. 
But it rather appears that the act is theft, however openly 
committed ; for example, if a person snatch the hat from a 
man's head, or his watch out of his hand, as he is carelessly 
holding it \ or if he dart into a shop, and run off with good^ 
from the counter, in presence of the owner* '^ 

^, Feloviously. 
There must be z felonious purpose^ that of depriving one's 
neighbour of his property. It is not theft, that a servant rides 
his master's horse on his own errand, or that a man takes a 
thing which he seriously and excusably, though erroneously^ 
believes to be his own." Neither does it seem theft, ^ if the 

« Hume, i. 76, 77. * Ibid. 77. 9 Ibid. 78. 

4 Ibid. 80. 5 1474, 60.-^1635, la— 1579, 84.-1587, 59. 

• Hume, i. 78. 7 5 Geo. Ill, c. g5.— 7 Geo. Ill, c. 50. 
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tdeer belieTed, on reasonable grounds, ibat the oimet woold 
consent.^ 

6. For Profit. 
The taking must be for profit. But by profit, in this case, 
is understood aiiy satisfaction or advantage which the thieJF 
may expect from the possession of the subject. It seemi 
theft, even though the subject be carried away, in order to be 
destroyed.* 

II. Hovr FAR THEVT PROVED BT POSSESSION. 

Possession of the stolen goods, without a good cause shewn^ 
though not of itself sufficient evidence that the possessor was 
the thief, is conclusive against him, if strengthened by any 
ocher circumstance of moment \ for instance, confessing, when 
examined before a magistrate, on his apprehension.^ 

III. How PUNISHED. 

1. Simple Theft. 

By simple theft is understood a single act of theft, unaccom-* 
panied by any aggravating circumstance. It is punished arbi« 
trarily, according to the discretion of the court.^ The punish* 
ment usually inilicted by justices of peace for the acts of petty 
thieving, of which they are in the Cise of judging, is imprison- 
ment, sometimes a fine. But a fine hardly appears to be an 
appropriate punishment for so base an o^ence ; and the su« 
preme court do not seem ever to have applied that punishment 
for it.^ The justices sometimes, in addition, exact surety for 
the good behaviour, during a limited time. For the punish^ 
ment inflicted by a single justice, by special statute, for petty 
depredations on certain vegetables, see Tumips^^ S^c. 

Certain acts of theft, which appear simple thefts in their 
own nature, have been made capital by statutes. Among 
those comprehended in statutes extending to Scotland are the 
stealing of the mail,^ and stealing any linen, fustian, calico^ 
cotton cloth, or cloth worked, woven, or made of any cotton 
or linen yarn mixed, or any thread, linen, or cotton yarn, linen 
or cotton tape, incle, filleting, laces, or any other linen, fustian, 
or cotton wares whatsoever, laid or exposed to be printed, 
whitened, bowked, bleached, or dried, in any whitening or 
bleaching croft or place, to the value often shillings ; or aiding 
'■ "I ' '■ ■ -I . » ■ ■■II II I III II .■ • 

' Burnett, 119^ a Hume, i.73— 5. 3 Ibid. 108—9. 
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or atsktiiig, or procuring any person to do so ; or buying gf 
recehriog any such goods, knowing them to be stolen.' 

See PlatUing, S^. Sect preventing and punishing injury, && 

3. jtggravated Tiffin 

Aggravated theft may be punished capitally.* The follow* 
ifie are the circumstances which bri|ig an act of theft under 
this elass. 

(1.) Aggravation /rom nature of thing sfo/ifit.— The great 
value of the thing is a strong circumstance, along with others, 
against the accused, although it may not always, of itself ren<« 
der the punishment capital.^ The theft, however, of sheep or 
horses, or other majora animalia^ is often punished capitally/ 
The theft of a cluld is capital.^ The circumstsuice of the 
thing stolen being sacred is an aggravation ; but there does not 
seem any settled rule for punishing such a theft capitally ^k 
that ground alone*^ 

(3.) Aggravation from manner of Theft. — The main aggra- 
vation of theft is its being committed by violence. The vio- 
lence may be used either against the place of keeping, or against 
the person* 

Violence against the place of keeping.^^JJnder this term 
violence is included the picking of locks, &c. 
. Where the violence is used against a temporary booth or shed, 
or a chest, it is a high aggravation, and will often (though it 
may not in every case) render the crime capital.7 

Where it b committed against the house in which the article 
vras kept, which constitutes housebreakings it is always capital^ 
however small the value of the article stolen^s A man has 
been sentenced to death for breaking into a house, and stealing 
a small quantky of butter.^ It is not necessary that any actual 
breaking or Joreing open of the house have taken plaqe ; it is 
sufficient that its natural security have been overcome. The 
crime is housebreaking, for instance, if the lock have been 
picked by false keys'^ ^ or if it hav9 been opened by the 
true k^ stolen,'* or which may have hs^pened to be in 
the door at the time" ; or if the bolt by which the door 
is naturally secured have been any how thrust aside*^ ; or if the 
thief have opened the sash, and entered by the window, or 
have entered by the chimney, or by a sewer, for none of these 



s ISGeo. ir. c. 27, sect. 1. 

< Hume, i. 89. ' ^ ibid. 8d— 90. 4 ibSd. 86—89. S Ibid. 92—3; 
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Ire proper entries to a botisei or require to be closed or barn* 
cadei any otherwise than hj their natural states ; or if he 
having privatelyi during the daj, while the house was open, 
preparied the doors or windows for his entry at night* ; or if he 
have prevailed upon a servant of the house feloniously to 
admit him, for, in such a case, both he and the servant are 
art and part of the full crime of housebreaking s or if he 
have prevailed, by any pretence, on those within, to open the 
door, and have immediately rushed past them, and committed 
the theft.^ It is not necessary that the thief have entered 
with his whole body. It is sufficient that he have thrust in 
his hand, and snatched off something. Perhaps it is even 
sufficient, though no part of his body have entered, that he 
has merely thrust in a pole or hook, and carried off some- 
thing.4 It seems hardly to be housebreaking, that the person 
has entered by an open window, at least, if the window is near 
the ground' (though Mr Burnett rather thinks it is^') ; or that 
he has either entered the house privately or openly on some 
plausible excuse, >ivithout housebreaking, but has been under 
the necessity, after committing the theft, in order to get out 
of the house, to overcome its natural security in any such way 
as those formerly mentioned' ; or that a person, being lawfully 
in a house, has broken into the room of another lodger.' 

A person may be art and part of housebreaking, though he 
personally have not entered % for example, if he remain witlu 
out to watch while his accomplices enter.» 

Every dwelling house is protected by the capital sanction, 
however mean and fragile, and although uninhabited, or pven 
not thoroughly prepared for habitation/^ And every edifice 
is jprotected by it, though not a dwelling house, e* g. a count* 
ing room, public office, sale room, store, or the like, if it be 
properly a house, or a shut and fast building, and not a mere 
open shed or temporary place of lumber." 

It is implied in all that has been said, that, to constitute the 
offence technically called Hou^ehreakingf a theft must have 
been committed. Breaking into a house with intent to steal, 
but without actual theft, is punishable arbitrarily.'^ (See Crime 
in General^ sect. Wrongful aa necessary.) 

Violence against the penon.'^lHim constitutes Bobbery^ 
which is capital. 

In this, as in other cases of theft, the crime is not committed 
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tDnless something ^te been stolen. An assuilt, "wiilb, an fn« 
tent to rob, is a great crime, which may be follonred by the 
highest arbitrary punishoient ; bat it cannot be punished as 
robbery .* (See Crime in general.) 

It is not necessary that the party injured have been beaten, or 
the article wrested from him by force \ it is sufEcient that he 
have been constrained, by reasonable apprehension of instant 
personal danger, either to allow the article to be quietly taken 
from him, or even with his own hands to give it.' Neither is 
it necessary that the article have been upon his person : it is 
^sufficient that it was under his personal care and protection ; 
60 that, without using violence, or exciting apprehension of 
violence, it could not have been taken.^ It seems necessary* 
however, that there have been an apprehension of instant 
personal violence.4 It seems hardly sufficient that a man, on 
receiving a letter threatening personal violence, sends the mo-^ 
ney ikmanded, or that he delivers his money on threats of 
having his house burnt, or of being accused of a capital crime, 
if he had no cause to apprehend personal danger. The ap- 
prehension of personal violence must exist at the time of de- 
livery* It is not robbery if a man, on being attacked, pro- 
mise to send money, and send it accordingly.^ It seems rob- 
bery, if a person be constrained to part with hb goods on ten- 
der of full value.^ All the qualifications which have been 
stated to be necessary to constitute theft in general, are neces- 
sary to constitute robbery ; and^ in particular, the thing must 
he taken feloniously for gain. It will not constitute robbery, 
for instance, that, in the course of a scuffle between two per- 
sons, one have run off with the other's cane or sword.7 

The place where the robbery has been committed, whether 
en the highway or elsewhere, and the value of the thing taken* 
do not affect the nature of the crime.s 

The same act may be both housebreaking and robbery ; as* 
if a person, having entered a chamber by opening the window* 
should, by threats or violence, take from a person* in the 
xhamber at the time, goods in his lawful possession.^ 

(3.) Aggravation from situation (^ thief. — Landed man*-^ 
The theft being comtnitted by a landed man was anciently a 
very serious aggravation, and was even, at one time, made ' 
treason, in order to repress the ancient practice of heads of 
clans roving about the country with bands of armed followers* 

' » l . ■ .1 . ■ ■ I II II .IIIM n il.!.. I I I I ■■■■ II 11 ■! I . !■■ 
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filttndering atl within their reach. Sdch an slggrsvation would 
hardly be considered now,* except merely as rendering the 
theft more inexcusable*^ on account of the superior informal 
tion and fortune of the culprit. 

Habite and repnte.'^The prisoner's being habite and fepate^ 
a common thief, f . e. one of that calling, and who makes of 
helps his livelihood by thieving, makes the theft capital.^ It isr 
not sufiScient that the accused be a doubtful or suspicions per<« 
son : he mutt haVe been commonly held a thiefl^ The best 
evidence is judicial proceedings ^ such as warrants to search the 
house of the accused or commitments for theft, or convictions 
of it 'y but it may equally be proved by the testimony, if posi- 
tive and uniform, of credible and proper witnesses, who havd 
cause of knowledge, and depone in general terms to the e&\u 
mation of the accused.^ 

Repeated acts. — ^It will make the offence capital if the ac« 
cused have been guilty of two acts of not inconsiderable theft, 
such as mai:k him to be a practised thief, even though these 
are brought against him both at the same time.^' It appears, 
however^ that, in very petty theft, such as stealing fruit from 
gardens, or picking the handkerchief from the pocket, three 
acts, and successive convictions (if even that would be suffi- 
cient^) are indispensible to make the crime capital./ 

IV. Reset of theft. 

Reset of theft is the receiving and keeping of stolen goods^ 
knowing them to be such, and with the intention of concealin|( 
and withholding them from the owner* 

To constitute this crime, the resetter must have taken the 
goods into his own possession \ he must have become privy to 
the hiding them about the house, or the like^: it is not 
su£5cient to constitute this crime (though punishable other* 
wise) that the accused have harboured the thief in his house 
while that person had the goods in his possession, even though 
he knew that that person had them.'^ It is not necessary that 
he have received them directly from the thief: it is sufficient 
that he have received them from anv person, knowing them to 
be stolen.*^ But he must kncxv them to have been stolen. 
Bare suspicion of that fact, or that the possessor had reason- 
able cause to doubt whether his author required the things 
lawfully, is not enough \ for he may only have been deficient 

» Hume, i. as« » Burnett, 125. » Hume i 90. 
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itk sagacity or attentioft.' There can leUom» of cottne» b» 
direct proof of his knowledge : it must be judged of from the 
whole circumstances of real evidence in the case i such as the 
concealment of the goods in hidden placesi— <he denial of 
them to the officers 6f justice upon their search,-«-the attempt 
to disguise them by alteriuion or effacing of marks,— the low 
price paid for them,--^he inconsistent accounts given of the 
manner of getting them, — and the quality of the goods them* 
selves being such, as those from whom they were got could 
not honestly have obtained : of all which it is a powerful con« 
firmation* if the accused himself, or his author, is of evil fame, 
as a resetter or thief/ The receiving must be with the fe* 
lonious intent of keeping the goods from the owner. A man 
may receive stolen goods, knowing them to be such, in cMxler 
to restore them to the owner, and detect the tluef : .but the 
presumptioti is against the receiver of stolen goods.3 

This crime is often akin to theft, and may resolve into it^ 
]f the reset have taken place very soon after the commission 
of the thefts The offender is art and part of the theft, if he 
was in the previous knowledge of the intention to commit k, 
and gave any sort of previous assistance, and received the goods 
immediately on their being stolen.' A person in possession of 
stolen goods will be held the thief rather than the resetter | and 
it will lie with him to overcome this presumption by a stronger 
presumption to the contrary.* 

It appears that the punishment of proper reset of theft, even 
though repeated, is not capital.^ It appears, too, that in the 
ordinary case the resetter cannot be punished more severely 
than the thief. The case may be different where the thief is 
a ihinor, or has some other plea of alleviation* The tluef may 
often be more severely punished than the resetter, even where 
his punishment is not capital i as many aggravations may ap« 
ply to the thief, which do not extend to the resetter; for in* 
stance, thf thief being habite and repute, his having been for* 
merly convicted of theft, his having committed the theft by 
violence, or the like. The reset must thereftwe be judged o(F 
by its own qualities** 

It is competent to lay the libel with an alternative charge of 
theft and reset, or one or other of them, as shall appear upon 
the trial. And the resetter may be tried before the thief^ id- 
though the latter be known and in custody i and the thief 
may even be used as a witness against the resetter.^ 

* Httnw, 1 111—2. » IWd. lis. a Ibia. 

4 Ibid. 113. s Ibid: « ibid. lli^$. 9 Ibid. 115— a 

« Ibid. S Ibid, 117— ft. 
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Justkeft df {leace ttf e compettftt to tty mkidi^ Itistuoes <if 
this offence ; they ought to pf epdre tnore aggravated fauKanett 
for trial by a court of more extensive powers. See AmtU^ 4^c* 

V. THBFT-»BO*rt*^ 

Thefti»buf 6 h coinmitted by ^otnpottfiding with fl tUef 14 
save him fretb proMcution' t which is dotie by any eottupt 
compact with the thief, whereby die person whd has hi« ill 
his power barters the public justice lor profit and Ittcre to bim^ 
self; as, by taking a ransom from the thief to dismiss him ; 
or receiving a share of what he has stolen, to protect him.* 
A person merely taking back his stolen goods, or their value, 
and letting the thief go, though he has not discharged the 
duty he owed to society, seems not guilty of thii orime|i un^ 
lest he engage not to prosecute dr expose the thief.^ 

Ancient statutes, making this crime capital in certoin taset^ 
seem to have fallen into desuetude. But the crime is still 
punishable.!; , Perhaps justices, in the inferior cases proper to 
be tried by tbekn, would impose a fine or a short imprisonT- 
inent. 

Owing theft-bute is not ponbhable ; but is a' cirdunftanoe 
of suspicion of thefk«« 

For the sale of stolen goods, see SiUi sect. What may 
be Sob). For pawnkig such, see as above^ feiiid Pledge^ sect. 
By Statute. 

See PfocBitf sect. CriminaL^^ilRno^ sect. CriihinaL-^Hfedn^ 
JVarrafiL — Ptaniing, — Manufattures.'^Pitii€^^^Pigeoti$f^* 
Jitmips, ^€. — Oim in QemtaL^^ 

THREATS. 

THUfiATi inay be either mtiten or verhat. 

Written.-^The denunciation of fire-rabing, or other ttro* 
cioos miscluef, in writing, or incendiary letter (as it is otttbk 
called), addressed and conveyed to the person who is the Ob« 
ject of the threats, is a high crime. Whether the writing be 
signed with the real name of the writer^ or be adOAydaoos, or 
be signed with a fictitious naide. The punishment is arbi^ 
trary. Persotis cimvicted have been transported for life.' 

Justices of Peace, of course, shonld not, ia the ordioafy 
€aae> try for written tbreatening^ as they cannot^ lo the etdUU 



■ Hume, i. 40& « JhidS i Ibid. 4 Bumttt. 192* 

M Hume, I 4m. f ll>id« 40t I WA. 4S%^7, 
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laatf case» inflict an adequate punishment. Bttt thej may 
take steps preparatory to trial. (See Arrest^ 4"^.) 

Verbal — ^Even the verbal threatening of personal mischief^ 
if violent and pointed, is relevant as a reasonable ground of 
alarm, both to the individual and to the public, for obliging 
the offender, upon complaint, proof, and conviction, to find 
caution to keep the complainer free of harm, under such 
penalties as the court think fit.< 

See Surety of the Peace. — Surety for the Good Behaviour, 
^^Lanoborrows.-^Brea^h of the Peace. 

TOKENS. 

Special provision has been made, to be executed by jus- 
tices, for preventing the use of other tokens than those of the 
Banks of England or of Ireland. 

T(^ens wholly or partly of gold or silver, are not to be 
made or originally issued after 29th July 1812 ; penalty from 
1,.5 to L.20.» They are not to be circulated (except present- 
ing to the original issuers, who are liable iri pa3rment^) after 
six weeks from commencement of session 55 Geo. III.; penalty 
from L.5 to L.IO.* One justice of the place of the offence to - 
judge of it > and, on information on oath, to summon party and 
witnesses $ and to convict on confession or oath of one wit- 
ness.! Witness not attending, to forfeit L.20, to be levied, 
&c. as under.o Conviction to be returned to quarter sessions.? 
Clerk of the peace to give copies of convictions, at Is. each, 
to any applicant.* Half of penalty to informer, half to poor 
of place of offence : to be levied, with costs and charges, by 
distress.^ Justice may detain person convicted till return may 
reasonably be made to distress, unless he find caution to ap- 
pear at such reasonable interval, not exceeding five days from 
date of security.'** Person convicted may be committed for 
three kalendar months, for want of distress, unless sooner paid, 
or till he give notice of his intention to appeal to next quarter 
sessions, and enter into recognisance with two sureties to pro- 
secute the appeal, and abide the judgment ; notice to be not 
less than eight days before trials the decision of the quarter 
sessions final." Parishioners may be witnesses.» Proceedings 
not to be quashed for want of form -, or to be removed by any 

, , I ' - - r --T -,-r-r-,^— — ^— ^— "— — ^— — — ^^»- 

t Hume, i. 43T. * 52 Geo. III. c. 157, sect. U 

3 54 Geo. in. c. 4, sect, f, 3. 

4 Sect. 1» 2. ^ ^ m 
$ 62 Geo. IIJ. c. 157. gect. 4. ^ Sect 5. ^ Sect, «. • Sect, Tg 
9 Sect, d* ?f Se^t. 9, n Sect. 10. ? Sect. !!• 
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jffrit Into wiy oourt of record.' Actions tgalnst persons ex^ 
curing the act to be brought within three kalendar month) 
after the fact, within the county of the fact^ and the defend-* 
der, if assoilzied, to have treble co^ts.^ These provisions no( 
to extend to tokens issued by the Banks of England or of Iv^ 
knd.^ 

TRANSACTION. 

Transaction, or compromise, is a private arrangement bo^ 
tween parties, of a matter in controversy ; by which each party 
usually passes from part of what he conceives to be his rights 
In order to avoid litigation* The efle^rt of transaction is com« 
pletely to prevent all process ax law with regard to any of th^ 
questions transacted, however disadvantageous the bargain 
may afterwards be discovered to be, and even though one of/ 
the parties should be afterwards ascertained to have no right. 
This, like every other lawful agreement, has the support of ^ 
court of law to enforce the oblig^itions on either side, Jus* 
(ices seem competent to such aptipnji und^r the small d^bt actt 

See Siiimission* 

TREASON, &c, 

L Treason. 

High Trbason includes all offences more immediately dU 
rected against the government of the King -, and violating ch^ 
allegiance due to him.4 The English law on this subject was 
substituted for the Scots at the Unioq.^ A very slight sketch 
of it is sufficient* 

The following acts are treason : 
. Compassing the death of the King, of the Queen, or of 
their eldest son<s } which must be shewd either by ^n over{; 
act directly tending to the de^th of the King, or by an act 
tending to bring his life into some hazard, as to fortify a bous^ 
to resist his power, to take measures for constraining his acts^. 
&c. Direct attempts against the life of the Que^n or Princ9 
9re necessary .7 

Violating the Queen, fhe King's eldest daughter unmarriedt 
pr the wife of the King's eldest son.9 

Levying war against the King whhin the realms i as by as« 

^ 52 Geo. III. c. 147, tect. 12. * Sect. 13. « S«et. &. 

» Hume, i. 506. S 7 Anne, ^ 1 1 • ^25 Edward HI. c !• 

»Qmc> i. 50T--51i. M5 Edward HI. c. 8« tlbidt 

eg 



402 Th'RASonf &ft. 

sembltog an armed force agaunst his ffMrer, or by ft «itiltittt^ 
though not in warlike array, proceeding to execute iMiitk^ tti- 
terprise of public concern, a$ to open all jails ) not rti enierprite 
of private concern, as to rescue a certain criminaM 

Adhering to the King's enemies within the reatm» givi^t 
to them aid or ccmfort^ $ as giving them information, or the 
like.' 

Counterfeiting the great or privy seai,4 or the seab appointed 
by the articles of Union to be kept in Scotland^ i or forging 
the sign-manual, privy signet, or privy seat.^ 

Counterfeiting the King's moiney, or knowingly bringmg 
false money into the kingdom like the King's money, to u$i6 
it.' Copper money is not included.* Counterfeiting fereigii 
gold or silver coin current by consent of the crowno § or im« 
porting such, to use il^^ ; or washing, clipping) rbundnig, tit 
filing,!^ impairing, diminishmg, falsifying, scaling, or ligfafen* 
ing the coin of this kingdom, or that of other kingdOAis eur- 
irent by proclamation'^ ^ or knowingly making ot mendittg^ 
buying or selling, ar possessing, instfumeots 'prdptlr only for 
coinage, or conveying such instruments out of the riAit, or 
marking coin on the edges, as is done in the min/t^ or colouring, 
gilding* or casing over any coin resembling the current coin^ 
or even round blanks of base metal*' } or colouring or altering 
any silver, coin of tKe kingdotn, to make it resemble a gold one, 
or any such copper coin, to make it resemble a silver one.'« 
These treasonable offences against the coin seem now only 
competent to be tried as appointed for ti*eason, hot at common 
law.'^ For offences not treasonable, see Cain. 

Killing the Chancellor, Treasurer, or certain Judges in £ng« 
land'^ I or any of the Lords of Session or Justiciary in Scot* 
land, sitting in judgment.*? 

Maititaining advisedly, by writing or printings that any per- 
son has right to the crown otherwise than according to the act 
of settlement ; or that the King and Paiiiament c^mndt regulate 
the succession.^ 

' Any person, within the kingdom or without it, compassing 
or intending death or destruction, bodUy harm tending to 
such, maiming or wounding, imprisonment or restraint, of the 

> Hume, i. 514^9. « 25 Edward III. c. «• 3 Hume, i. 519. ' 

4 25 Edward III. c. & 5 7 Anne» c. 21. sect. 9» * 1 Mary, st. 2.x. &. 
7 25 Edward III. c. 2. * Hume« i. 522. » 1 Mary, st. 2. c. 6. 

!<=> 1 and 2 Philip and Mary, c 11. ^S Elhabeth, c. 11. 

» 18 Elizabeth, c. 1. ^S and 9 waiiam 111. c. 26,--7 Anne, c. 25. 
»4 15 and 18 ^o. !!• c, 28, ^ Hume, i. 525. *« 25 Edward HI. c. 2. 
»7 T Ann«,c« 21, sect 8. ' * 6 Anne, c. 7. 
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Hiftg ; Of tb dc^ve him of the style or hoAoar of Kmg o^ 
lany of his dominions } or to levy war aguast hiin» within this 
kiiq^deai, jft order^ hy force er constraint, to compel him td 
change his measures or counsels s or in order to constnia or 
iatimidale either House of .Pariian^ent ^ or to move any. fo* 
ieigner to invade, with force, aay of the King's <l9P)inions} and 
expressing such compassings or intentions, by publishing any 
printing or writing, or by any overt act/ 

A popish |>rfest| bom in the King^s dominions, coming front 
4ieyofid sea, or reaaaining h^re three days without conforming to 
the chuurch*} or any person being twice convicted of advised- 
ly maintaining the pope^s jurisdiction in this kingdom,* or 
-any penon using any bull, aba<^ion, or reconciliation from 
tht see <tf Rome $4 or any natural bolti subject withdrawing 
fiom his allegiaocey and being tecoociied to the see of Rome^ 
or to any other prince or state, or any persoa bringing this 
abaut, or, it appears, ^vea attempting it. 

Natond bora subjects owe allegiance to this state aU their 
Jives. Aliens, while residiag here at peace* ^ 

The punishment of traison is, drawiag on a hurdle^ hangio^i 
tfU dead, (which die'Kiag auiy dispense with), beheading, and 
quartering,' forfeiture of moveables, boaours^ and estate, for 
aver, and coiruptiiMi of blood.^ 

, Certain pecaUarilies in the form of the trial for treason, do 
not concern justices ; as they c^ course cannot try for it. But 
they may take (he steps preparatory to trial (see Arrestf 4^c.) ; 
though it is presumed they would be disposed, after arresting 
ihe crhniaal, and securing per&haUe evidence, to devolve tho 
precognition «cpOfi the sherifi;. 

Isdic<«ient for treasan naist be found by a grand jury. And^ 
^:ficept in the case of attempts agaaost the life of the King by 
assassiaatton' or otherwise^ must be foowl within three years a£i 
ter the offence.^ 

II. MlSFaiSfOm O^ T&BlSON. 

Misprisiefi of treason is the being in the knowledge of an 
act of treason^ aad failing to reveal it to some judge df assize 
or justice )of the peace $ so that when a new treason is created^ 
a corre^ondiag snisprismi iirises.'^ Forgers of foreign gold (xT 

^— ^— ^— ^■^— M— f^M^— ■^^M— ^M— ^— .— ^K— — a^— »■— —I— *— — — «^— ■ ■ I ■ I »— — ^M»^^ 

* 86 Geo. nr. c. 7.-57 Geo. III. C4 6, sect. 1. > 27 EHztbeth, c 9. 
3 5 Elizabeth, c 1* « 13 Elbabeth, c. 2. sect. S, 3. 

9 8 James I. c. 4. ^ Hume, i Bt6^B, 

' 54 Geo. IH. c. 145. 

* Hume, i. 537— 54a;-~39 Geo. III. c. 93.— 3|4 Geo. III. c liB. 

» 7 WiUiam in. c. 3, wHuiiic,i.543. j 

C C 2 
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silver coin, Qot current w the kingdom, are po^sltaUe as £ft 
snisprision of trea8on.i 

The punishment is perpetual imprisonment, forfeiture of 
moveables, and of the profits of lands for the offender's life.* 

Justices of peace of course cannot try for this crime. 
Their duty in taking steps preparatory to trial is the same as 
in treason. 

IlL Umlawul TRAiHnce to arms, &c» 
Certain provbions with regard to the unlawful traiamg to 
arms, &cv may be noticed here, that offence bdng preparatory 
and subservient to Treason. 

Every person who b present at any meeting for tnnning or 
drilling to the use of arms, or for pmtbing military exercise, 
which b Assembled without authority from the King, or the 
lieutenant, or two justices of the county, and who truns or 
drills, or assbts, or b present for such purposes, may be 
transported &»* seven years, or may be imprisoned not ex* 
ceeding two years } and every person who b trained or driU 
led, or b present for such purposes, may be fined and imprison- 
ed not exceeding two years*^ Justices of tlie peace seesa not 
competent to the trial of such an oflbnce. 

Justices^ and all other inferior judges and magbtrates, con* 
stables, and other peace officers, may disperse st^ meetings, 
and may apprehend those concerned, and deal with them as 
in cases of bailable offences.4 (See Arrest^ 4^c^^^Commiiment* 

^Bail) 

Offenders may be indicted for any offence punbhaMe inde^ 
pendently of this act, if not prosecuted under tins act.^ 

Prosecutions under this act must be brought within rix 
months after the off*ence.^ And actions against justices^ &c. for 
things done by them in pursuance of thb act are limited to six 
months, with treble costs, &c.' 

An act was passed to enable justices of the peace, &c. to 
search for arms in certain disturbed counties of Grreat Britain, 
'But as that act limited to S5th March 1828, and only ex- 
tends to certain counties, and may be restricted or extended 
by the Privy Council, and as tranquillity b now restored, it b 
sufficient to menticm the date of the act,* to which access can 
be easily had if necessary. (See Hedition.) 



> 14 Eliz. c. 3. 
a ao Geo, UL Ct I, sect, h 
f Sect. 7, 7 Sect. 6b 



< Himie« i. 543i 
4 Sect 2, 3. S Sect* 4^ 

9 €0 Geo. III. €• 9. 
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TI7RNIPS, 8tc. STEALING, &c. 

^ A SUHIIART jurisdktioii is vetted^ by statute* in a single jos« 
tice, to ponbh for stealing or injuring certain vegetables orndi 
exposed to petty depredations. 

If any person steal, take away, or wilfally or maliciously 
pull up, injure, or destroy, any turnips, potatoes, cabbages^ 
parsnips, beans, pease, or carrots, in any g^urden, orchard, or 
grounds, open or inclosed, and be convicted before any justice 
of peace for the county where the offence b comnittted, by 
confession or oath oi one credible witness, he forfeits not ex* 
ceeding twenty diiUings, over and above the value of the 
goods stden, &c. which sum is to be dbtributed between the 
€iwner of the turnips, &c. and the persons having charge of 
tbe poor of the parish where the <^nce b committed, in such 
proportion as tiM justice thinks fit ; or the whole may be givea 
CO the own^ of the turnips, &c. or to the overseers of the 
poor, according to the discretion of the justice i and in default 
fff payment, the justice b to commit the offender to the house 
of correction to hard labour (or, it^appears, to prison, where 
there b not a house of correction), not exceeding two kalendar 
months, unless the penalty be sooner paid j and the offender 
may be brought before the justice, and the proceedings may 
be carried on in the most summary manner.f The evidence 
of the owner of the turnips, &c» and. of the inhabitants of the 
place where the <^ence b committed, is allowed.^ But where 
the convictioi» b upon the oath of the owner, the whole pe» 
sudty gpes to the poor.^ Prosecutions must be commenced 
srithin thirty days after the offence/ 

Thb aa does not prevent prosecutions at cQU^mQu laiir, for 
fuch offences, before the justice, for higher penalties, if, from 
the aggravated circumstances of the case, that he thought i^ 
more proper course. 

See TAefi.'^Mischief, MaUcwus.-^Proccs^.^PrOPf.'^pi^ 
pishmetu. 

USURY. 

, -. - • >. 

Thb act of Queen Anne$ now chiefly regulates this matter. 

One of its provbions renders void ail bonds, contracts, &c. 

<< whereupon or whereby*' there is stipulated, for the loan or 

use of money, more than 5 per cent, per annum. Bu^, by 

^sipecial statute, a bill or promissory-note granted for an usurious 

* 13 Geo. IIL c. SS;iiect. 1.— 42 Geo* ill. c. 67. 

« 13 Geo. III. c 32, aect. 2. 3 ibid. wcU 3^ « Ibid. fcct. 5. 

$ 12 Aone. & IS. 
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cause is declared effectual to an onerous indorsee, unless when 
he received it lie bad actual notice of tbe consideration for 
which it was granted.* Thu nullity may perhaps sometimes 
occur as a defbnce in protectitions before the juatises under 
the small debt act. 

The other provision of the act enacts a forfettureof treUe die 
imn lent, half to the King, half to any person w4m> prosecutes, 
for taking more than 5 per cent* per annum* The <febtor 
has also bis acquittance of the debt, under the first premoB* 
if the usury was stipulated in the instromeot ; otherwise^ net.* 
Prosecutions for the treble penalties must be brought within a 
year after tbe ofience, if by a private party, and within two 
years after that year, if by the fiscal for the Crown.^ TUs 
being purely a pecuniary action, and therefore competent be^ 
fore any judge ordinary, and without a jury, is probably cont« 
petent before justices under the smaU debt act. -But it b very 
improbable that such an action should occur before them. 

For the distinctions and details in this matter, Mr Hmne« 
|ind the other authorities' may be consulted. 

For pawnbrokers' interest, see Pledge^ sect* Bedeeming 
fawns, &e. 

VAGABONDS. 

Justices of peace are directed to execute the acts <^ against 
f< wilful ()eggars and vagabonds, solitary and idle men and 
*< women without calling or trade, lurking in ale-houses, tied 
f^ to no certain services, repute and holden as vagabonds \ and 
*< against those persons who are commonfy called Egyptians."^ 

Under the denon^ination vagabonds, are comprehended all 
sorners, or persons who masterfully take meat and drink 
without payment ; all idle persons who go about using 
subtile, crafty, and unlawful play, as jugglery, fast and 
loose, and the like ; the people calling themselves Egyptians 
(gypsies), or any other who pretend to foresee future events, 
and to tell fortunes, or to have skill in magic, or the likes 
pretended idiots ; able bodied persons, alleging that they have 
been burnt out in some distant part of the country, or that 
(hey have been banished from soiue other place for crimes \ 
others having no land nor masters, nor following any lawful 

, " 58 Geo. III. c. 93» « Hume, i. 494. 

3 31 Eliz. c. 5.— Walker and others against AlJan,30th June 1807, affirmed 
on appeal. — Morison against Connel, Sith June 1808. — Meal against Thon, 
21\\i November 1810. 

* Hume, i. 492—502. ♦ S yiow^cii, Ord, &9. 
. ^ l^eij c. S8» 
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trade or qccupatloQ, and who can give no good account of 
tliemsebres how ^hey earn their living ; all tale tellers and 
ba^Uad siagersy not properly licensed (i. e. not being in the ser« 
tice of the Lords of Parliament,- or great boroughs) ; all com* 
mon labourers, able bodied,, refusing to work) all sailors al-. 
leging that they have been shipwrecked, qnless they have suf- 
ficimt testimonials of the truth of their story.' The £gyp - 
tians were n-race of disorderly persons who came from the East^ 
and 0¥ersprea4 Europe* some centuries ago. They were of 
the worst character i and, being joined by all the idle and dis- 
s^ute in the countries in which they settled^^ were an intole- 
rable grievance. 

Poor persons who beg, even in their own p^rishesi are to be 
punished as vagabonds^ ; as provision is made for supporting 
tben^ without begging, if they cannot find workj or are unfit 
for it. (See PoorJ^ 

Fo^ the multifarious description of delinquents above enu« 
snerated, a great variety of corrections have at difFerent times 
been appointed \ such as banishment, loss of the ears, &c. and 
soipe even more severe \ vagrancy, particularly sorning, having 
at one time been a very great grievance. The Egyptians were 
banished successively from the different countries of Europe ; 
from Scotland, under pain of death. But rigorous punish* 
roents hav^ not for a long time been applied to vagrancy. The 
severe part of the enactments against Egyptians, ia particular, 
is now in desuetude^ ; though they are still liable to be dealt 
with as vagabonds. The punishment usually inflicted by jus- 
tices (and) it b believed, few other judges, though of more 
extensive powers, go farther) is a short imprisonment ; and 
sometimes they also lay under surety for the good behaviour. 
(See Jppeftdix, sect. Vagabonds.) Beggars are directed to be 
imprisoned, and fed on bread and water, for a month.^ The 
pretending to exercise any sort of witchcraft, sorcery, enchant- 
ment or conjuration, fortune-telling, or discovery of stolen 
goods, is, by a modern statute, made punishable with a year's 
imprisonment, and with laying under surety for the good be- 
haviour, if the judge see cause.^ 

I ' » l»l ■!■! II . II II II ■■ , ' 

» 1U9, c. 22.-14S7, c T^.— 157d, c. T4.— 169S, c. 149.— 1698, c. tl.— 
Of those, 1579, c. 74, seems to be the leading regulation. 

^ 1579, c. 74— 1661, c. 38.— Proclam. 11th August 1692.— Proclam. 29th 
August 1693.— Ratified by acts 1695, c. 43; 1698, c. 21. 

3 The lucrative trade of begging/ which is the source of many ctiIs, can be 

sufficiently checked by the existing laws, if they be not obstructed by indis* 

criminate charity ; particularly when they are aided, as recently in Edinburgh^ 

Perth, and elsewhere, by some provision for putting those who beg from QC* 

cessity, upon a course for obtaining relief. 

♦ }lume, K 467— 471. * Proclamc29thAiigntt 1693b 

f 9 Geo. II. €• 5.— This act alio prescribes pillocy, but by a later statute 



Harbouring Uie kind of persons above describe i^ Vilgfti 
t^onds, the earning a livelihood by keeping a known and pecu« 
liar house of haunt or harbourage for them, was made the 
subject g£ some severe enactments in former times ; and, in^ 
dependently of those, is punishable at common law/ Justices 
of peace are directed ** to punish and fine their resetters and 
«< setters of hoUses to them accordingly* by such competent 
<< pains as is proper for them to enjoin.*" The most common 
tourse is said to be to inflict imprisonment or a fine, and to 
lay under surety for good behaviour. 

By an old aict> vagrants and sturdy beggars may be com-* 
pelted into service by any manufacturer within the kingdom, 
At the sight of the magistrates of the place, where they are 
laid hold on^ ; but fiew manufacturers were willing to take such 
persons into their service ; and this provision has long been in 
disuse.^ 

For passing poor persons to their parishes, see Poor, sect. 
To whom funds distributed. 



that punishment is now abolished occept in catei of perjury (see Ptmkhmenf^ 
fleet* Pillory.) This act prohibits all prosecutloDft for the supposed trime of 
witchcraft : for which many suffered death in former times, chiefly about the 
year 1661, (Hume, i. 580} ; one in Sutherlandshire, by burning, which was 
the usual mode, so lately as 1722, (Amot's Criminal Trials, p^ 36$ — 7.) 

> Hume, L 474-5. • 1661, c. 38. ^ 1663» e. 16. 

« Erskine, I 7. 61.— -i.iV«<«. The English vagrant act, 17 Geo, If. c. 5^ 
■l^pears (though a different opinion is entertained by l^jrd Bank ton, Mr 
Hutcheson, and Boyd) not to extend to Scotland ; except a single clause for 
transmitting ScotB Vagraats found in England into Scotland, to be dealt with 
according to law. The whole frame and texture of the ^act seeoM to shew 
this. The establishments mentioned are entirely English. There is no ptovi* 
ftion for passing yagrantt from Scotland into England, though there is the 
reverse. The act only directs vagrants so passed to Scotland to be disposed 
bf according to ta7o f and provision is made for punishing Srota vagrant/s so trans* 
ihitted, who shall, ** after being sent as aforesaid, be found w^nderiug, begging, 
* oiwnisbdiaving himself or herself within that part of Great Britain c^led £ng« 
*' land, omirary to tie tmt htUnt tutd wuauingoftbh acU^ The act makes provision, 
sect. 14, for the expcnce occasioned '* to the maritime counties, towns, and places 
■* in England and Wales, wheilp they (vagrants to be transported to Ireland) 
** may lie for such exportation ;** but h^ no such provision for maritime pl^c; s 
in Scotland. The act provides, sect. 8, that a certain duplicate ** may be rea4 
** in any court of record in England, Wales, or the town of Berwick-upon- 
** Tweed, as evidence." The K>rmer vagrant act, 13 Geo. I(> c )24, provided 
for conveying Scot« vagrants from England into Scotland, to be there dis* 
posed of ** according to Taw ;'* and also (which the present does not) for con* 
▼eying English vagrants from Scotland itoto England^ to be there disposed of 
** according to the directions of thb act.*' Both acts profess to be general rc« 
gniations, comprising the whole law on the point, and enumerate and repeal 
former acts ; but all of those are English acts. The present act makes a 
^neral reference (sect. 31, 33) to two acts, which certainly do not extend to 
i»Q9tlaA4* Mr Hume (vol. i. p. 467, seq ), in treating of vagabonds, takes xp 
notice of it. liord Kames (Statute Law, tit. Police) doubts whether it extend^ 
to Scotland* Loi<d iSwisM^o (Abridgnieot of ^tatutcs,tit. Vagrant) says c^ptv^fl/ 
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VOLUNTEERS. 



It is hardly necessary to notice volunteers; 

The leading statute at present is 44 Geo. III. c. 54 ; which 
lias not been materially altered by subsequent acts. A justice 
may punish for selling arms, &c. and for buying such. If 
subscriptions or fines be not paid, he may levy double the 
amount by distress. He may punish for refusing to deliver up 
arms. For the details of these and other matters, the subsist^ 
ing statutes must be consulted. 

WRECKS* 

TThb sheriflfs, justictes of counties, bailiffs, and head ofBcerd 
«f towns near the sea, constables, and customhouse officers, on 
application by t>r for the commander of a ship stranded, or in 
danger, must command the constables of the neighbouring' 
ports to call necessary men as assistants, and to call the assist- 
&nce of the commanding officers of any King's ship, or mer*' 
chant ship, at the place, by their boats, and such hands as they 
tan spare ; which commanding officers, for neglect, forfeit 
L.100to the superior officer of the ship in distress, in any 
court of record.* The collectors of customs, and all others 
employed in saving a ship or cargo, must, within thirty days^ 
be reasonably paid by the commander or merchant ; otherwise, 
the ship or goods are to be detained by the officer of customs 
till the charges be paid, and recompense made, or secured to 
the satisfaction of parties. In case of difference between the 
customhouse officer and the captain or ^merchant, as to the 
i»ecompense to any person, they appoint three neighbouring 
justicesi, who ascertain the amount. If no person claim the 
goods saved, the chief customhouse officer of the nearest port 
applies to three of the nearest justices, who put him, or some 
other responsible person, in possession of the goods, they tak* 
ing an account of the goods signed by that officer i and if not 
Claimed within twelve months, the goods are publicly sold9 

• ' " ■ II 1 ■■ I ■ 1 I I. n I • III __rMiiMMiM^ . 

that it seems not to extend ; and the general practice of Scotland is under- 
flood to be conformable to tiiis opinion. It seemed proper to touch upoa 
those different points, from the importance of the question, and from Lord 
Bankton, Mr Hutcheson, and Boyd, having given a very different view of the 
law with regard to vagabonds, as the vagrant act, if it had extended to Scot* 
^and, would have almost eniirely superseded the acts cited in this article. 
' '' 12 Anne, sess. 2, c 18, sect. 1, made perpetual by 4 Geo. L c. 12 ; found 
to extend to Scotland i Commissioneri .4>^ Custami against Lord Diindas, 2Sth 
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(and| if perishable, forthwith sold), and the proceeds, after 
deducting charges, are, whh an. accotmt of the whole, trans« 
mitted to Exchequer for behoof of the owners.^ If any person 
besides those emptoyed by the officers of customs^ or the con- 
stables, endeavour to aiter the ship in distress, without their 
kave, or that of the commander, or molest or interrupt them, 
or deface the marks on the goods, before they are taken down 
in a book by the commander and first officer of the customs, 
such person must make double satisfaction within two days, at 
the discretion of the two nearest justices ; or, in de&ult, is by 
such justices to be sent to the next house of correction, to 
bard labour for twelve months' ; and any commander or supe« 
rior officer of the ship in distress, or the customhouse officer 
or constables on board, may repel by force persons so impro* 
perly pressing on board, and molesting them.^ If goods stolen 
from such ship in distress be found on any person, he must 
festore them on demand, otherwise he forfeits treble value, to. 
be recovered by the owner in an action.4 Persons wilfully 
doing any thing tending to the immediate loss of such ship in 
distress, as making a hole, stealing a pump, &c. are guilty of a 
capital crime.^ 

By the preceding provision, the custody of sirandedl vessels 
Stnd goods, if the master or others directly interested do not 
claim it, is given to the customhouse officers. The Vice* 
Admiral of the bounds, by commission from the King, has the 
right of custody (and afterwards the property, if not claimed 
by the owners) of wreck properly so called, that is, goods of 
which the owners cannot be traced by any person having 
escaped alive, or by marks ; and which term comprehends not 
only wreck so called in a more limited sense (goods thrown 
oh shore), but s^so jetsom (goods cast into the sea and sunk), 
jfiotsom (goods floating on the surface of the sea), and lagan 
or ligan (goods cast into the sea, and sunk, with a buoy ot 
cork attached to them by a line) : but the Admiral must make 
up a list of such goods at the sight of the officers of customs 
and excise.^ 

The plundering of wrecked vessels may have the highest 

> 12 Anne, scss. 2, c. 18, sect. 2. 

* In Scotland, v^here thtie are very few correction honscs, it appears that 
the offender may be committed to gaol, 

3 12 Anne, sess. 9, c. 18, sect. £ ^ Sect* 4. 

S Sect. 6. — Noff, 26 Geo* II. c 19, is declared, by its 16th section, not to^ 
extend to Scotland. 

. ^ Commissioners of Customs and Excise and others against Lord Dondas 
2 i December lbl2 s and authorities there cited* 
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arbitrary pamshment.' If any of the crew survive, and con^ 
tinue their care of the vessel and cargo^ the plundering from 
it, when anywise under their protection, seems capital, as being 
robbery.* The plundering of wrecked vessels, being a maritime 
offence, ought to be tried, in the first instiM^ce, before the 
Court of Admiralty.' Justices of peace may prepare for trial. 
(See Arrestf 8fCn) They may perhaps punish for smaller de-> 
predations on goods thrown on shore. And it is their duty to 
prevent depredations on wrecked goods as far as in their power^ 
and to preserve the goods for those having ri^ht to the custody 
of them^ as above specified. 

WRONGOUS IMPRISONMENT. 

There is a special statute, 1701, c. 6, commonly called the 
Liberation Act, against wrongous imprisonment ; certain cases 
provided for under which are noticed in other articles. (See 
Commitmeni for Trial — BaiU — Liberation.) 

That act farther forbids all close imprisonment of any person 
beyond eight days from the time of commitment, under the 
penalties of wrongous imprisonment mentioned under Commit-' 
nentfor Trial. By close imprisonment is meant solitary and 
inaccessible imprisonment^ where access is denied to friends or 
agents.* 

It also forbids, under the same penalties, all confinements 
not either consented to by the party, or inflicted after trial, by 
sentence. It is thought that thfs provision relates to a wrong 
which is not an incarceration in a known jail, but an irregular 
confinement in some private strong-hold : and that it relates 
only to acts of power and authority by a magistrate under co- 
lour of his office ; similar lawless violence by private persons 
being punishable at common law.^ 

It also forbids, under the same penalties, all transportation 
of any person furth of the kingdom, by judges, magistrates, or 
others, except by a lawful sentence, or with consent of the 
person himself, given before a judge. 

If the magistrate be guilty of any abuse of power to the 
restraint of personal liberty, although not resembling any cases 
in the liberation act, he is liable, at common law, to an actioa 
of damages for wrongous imprisonmenL 

$ee Punishments. 

For imprisonment in civil cases, see lmprisonment.-^M€dU 
tatio tugds kVarrant'^Border Warrant. 



« Hwnc, u4»U * Ibi4L « Ibid, iu 35. 

^Hnine, ii. lia-^Bomett, 3«6. 5 Hume, ii. 113» 
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PROCEEDINGS, WARRANTS, Sees 

It is mt attempted to ghe firm fir aO possible emergencies. Bui 
H is easy from those given to frame ptberSf wAen reqtsiredm AJltbatis^ 
necessary sst that the proceeding or warrant be ferspicuons^ shorty ra^ 
tiona/f and consistent toith the Taw on the point* 



AFFIDAVIT. 

At the day of one thousand eight 

hundred and ^ years : In presence of A B, Esq. of C, one of 
his Majesty's justices of the peace for the county of 
compeared D E {design Aim), who being solemnly sworn, de^ 
ponesy That {insert the/acts). All which is truth, as he «Ka ll 
answer to God* 

Jj nE ' ■ « b 

A B , J. P. ' 

ARREST, DECLARATION, AND PRECOGNITION, . 

1. Pttition.hf PneuratofFiteal, 

,m t 

Unto the Honourable his Msyesty's justices of the peace for the 
county of R, 

The petiiion of A B, procurator-fiscaLof courts for 'the public 
intercsty 
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Humbly shewetb, That C D {design him)y cRd at 
upon or one or other of the days of that month, 

or of preceding* or following, {ttaic tte of* 

fiace.) 

ISzj it therefore please your Honours to grant warrant to search 
for and apprehend the said C p* and to bring him before yon 
for examination ; and thereafter to grant warrant to commit 
him to jailf there to be detained till bromeht to trial for the 
cud crime, or till liberated b due course ot law* 

A B. 

2. Warrant to Arrest for Etnminatkn* 

ftoH and date* — ^The justices having considered the foregoing 
petition, grant warrant to constables to search for and appre- 
hend the said C D, and to bring him before any one of the s^d 
justices for examination. 

G H, J. P, 

When the arrest takes place toitkout a frevtvus'mnritten afpUcnHon^ 
it mt^ he in thejbtlawittg terms •*-— 

Place and date.'^lf G H, one of his Majesty's justices of the 
peace for the county of R| being credibly informed that C D 
f design him)^ did at on or one or 

edter otlhe days of that month, or 6f precedbg, 

*t following (state the ofence)p do therefore grant 

Wtirrant [as ahove)m 

S« Indorsing Warrantm 

Place and date.'^Thc justices oiF the county of 
giant concurrence to the execution of tUs warrant withia the 
#aid county* 

J K, /. P. 
4« Prisoner's tkclarntion^ 

At -. -. „ ** *^*y ®f » years, in » 

presence of G H, one of his Majesty's justices of peace for the 
^re of 

Compeared C D {design Btm)^ aged years, who being 

examined by the justice, declares, That {insert his statement). AH 
which he declares to be truth, and declares that he cannot write 
(jf it he so). 

c d; 

OH,/.P. 

« 

The deelarant nnd magistrate ^nght to s^n everjffagt^ 
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*I1ie dechmtioib written on tbb^todthe )pt^bMKag 

pages, was freely and volantarily canttted befol'e tbe jasttcoy of 
the daU whtck it bears, by the therein designed C D, who was in 
his sober senses at the time i and the same b^i% read oyer to 
him, he adhered thereto ; all in presence of N O, P Q^and R S^ 
(design ihcm)* 

NO. 

5. Afpiicationfit Citation oftl^itnesm tn a Prec9gmiwH. 

The petitioner craves that your Hononrs may grant warrant 
for citing witnesses, in order to be examined as in a precogniiioii 
regarding the charge stated in the petitbn. 

A &• 
Or this may he inserted in the frayfr cf the petition fir grrest. 

6» Warrant to Cite Witnetses* 

'Place aui J<if/e.—- The jastices having considered the foregoing 
representation, grant warrant to constables for citing witn^tees 
as craved. 

OH, J.^. 

7. Copy of Citation to Wttnessee. 

T, L M, constable, charge you N O {design bim)t to appear bc« 
fore hisjMajesty's justices of the peace for the county of 

, at upon the day of , to be 

examined in a precognition at the instance of the procurator^! 
fiscal. 

L M» Constable. 

8* Precognition of Witneeseu 

At the day of > In presence of 

G H, one of his Majesty's justices of peace for the shire of 

Compeared N O {design him)^ aged years, who being 

examined. Declares, {take donun the euhstance of his statement). AH 
which he declares to be truth. 

NO. 

Compeared P Q^(irii/« hm)f aged, ftc as ahove. 

9* Commitment for Exsumnatioth orjkrtber Examination. 

Plfce and date.-^The justices having considered the foreeoing 
petition and declaration of C D, grant warrant to constabbs to 
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conunlt htm to the tolbootfa of , tlw keepers vrfwiet^ 

are hereby ordered to detain him for (fiffther) examination. 

G H, /. /*. 

See CumtUmmtJifTrUI, 

ARRESTMENT. 

tn t!rtQe of a decreet pronounced by his Majesty's justices of 
the peace for the shire of , upon the day of 

containing warrant of arrestment^ in an action at die instance of 
A B {design Um)^ against C D (design him), 1. L M, consublc» 
fence and arrest in the hands of you G H (design him), all sums 
due by you to the ssud C D* and all goods and e£fecu in your 
custody, pertainine to the said C Dt to remain under sure fence 
and arrestment tilTpayment to the said A B of the sums {mention 
ilum) in said decreet. This I do upon this day of 
before these witnesses^ N Oi and P (^(design them)* 

L M» Constable* 

Whert the arrestment is upon a depending action, the teginning is 
varied accordingly^ and ike conclusion is, till payment to the said 
A B of the sums pursued for, or till sufficient caution be found 
that the same shall be made furthcoming to the said A B, &c. 

// it easjtfrwn the abevct to dravf out the officer's executim of arm 
restment* 

BAIL. 

1. PettttM fir Bail. 

Unto, &c. &c. &c 

That the petitioner has been consmitted (or is threatened to be 
committed) to the tolbooth of , in virtue of a in^rrant 

granted by your honours, for custody, in' order to trial Yor 

alleged to be committed by him, as is more 
particularly set forth in the warrant of commitment herewith 
produced ; and that the petitioner is ready to find sufficient cavh 
tion to^appear and answer to any libel which shall be offered 
against him for the said crime, at any time within six months, uiv* 
der such penalty as your Honours may modify. 

May it therefore please your Honours to find the crime charged 
against the petitioner bailable ; and upon his finding cautioUf 
under such penalty as your Honours may modi^, that he will 
stand trial for the said crime at any time withm six months 
fropi the date of the bail bondi to grai|t warrant for setting 
the petitioner at liberty. 
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9a DtUvtrflne* «h PttHiett/ir Baifi 

Place and Jate.'^^The justices having considered the feregoing 
petition» find the crime with which the petitioner is charged hail- 
ahle ; and, upon his finding sufficient caution acted in the justice 
of peacp court books of the shire of » that he shal) 

appear and stand trial for the said crime at any time within si^ 
months from the date of the bail bondy under the penalty of 

, grant warcant to set him at liberty. {IVbere the 
frisoner has aot a demkiie naithin the juriidictiQn and 'where the judge 
apprehends that he may perhaps abscond^ be addi)f and ordains the peti« 
ttoner to assign a domicile whereat he may be cited in the premises* 

1 an, J. p. 

Or^ find the crime with which the petitioner 19 

d^arged not bailable ; and, therefore, refuse the petition. 

3. SaiU 

In tiiff and all similar cauiionafy ohligatttmt hefire jmsficeif ^. g* 
Jjav)6errovfSf Meditatie Fugie^ Surety ef the Peaee^ the usual fern^ 
is that ef a judicial enactment t such as the JbHe^wing / 'mhich is writtett 
immediately after the deiiveraneCf ortma stfarate papers unlets ^ as soma* 
times at the headhoreughf there le a general hail-loot fir sueh purposes^ 

Place and <2tf/tf.-- Cofiipeared T V (design hiM)^ who jodictaUf 
enacted t^iniself cautionet* in the justice of peaoc court-boofcs of 

f in the penalty of , that C P {design 

him) shall appear and stand trial at any time and place to which 
he may be lawfully summoned within six months from this date, 
in any complaint or criminal prosecution to be brought against 
him for the oflFence contained in the' petition 9nd informatioii 
presented to the jusiipesy whereon th^ warrant of pommitment 
against him of date , proceeded* {f/a domicik 

he assigned either by order tf the judge in allow/rig bailf or upon the re* 
^uisifton of the cleri, add) and the said C O hereby judicially ^s^ 
signs as ^. domicile whereat he may be cited, 

declaring that ^ny citation left for him there, shall be as effectual 
^s if deUver^d to bimsejif person^lj^ or }^ft %t hi« owa dwelling 
place* 

TV. 

{/fti domicile he assigned,) Q P, 

It apf^ears that a domicile may in like ntdnner he sfssigs^d um^^r g 
meditatio fug« 'warranty 'where that is npct^sary te enable lif crpji(^ 
t0 f^ive an effectual citation* 
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Sometimes f particularly where there may be eeeaiian to use it in 
another ceunty^ the cautionary obligation is in the form efa regular bond* 

1, 1* V {design bim)^ bind myself as cautioner (as aSove). And 
I consent to the registration heredf hi all judges books competentf 
that execution iilsly pass hereon. And to that efiect I constitute 

my procurator!, Sec. In witness whereof, these 

pteseiits, written {or Written Upon this and the preceding 

pages, if more pages than onc)^ by {design Mm) are sub« 

scribed by me at , the day of » 

years, before these witnesses, N O and P Q (design fhem). 

N O9 voitnessm 

P Q, witness. T V. 

COMMISSION TO TAKE PROOFS, &c. 

At the day of years. In pre* 

sence of A B, Esq. one of his Majesty's justices of the peace for 

the shire of t Compeared (CD, agent for) the 

pursuer (defender) in the action depending before the Lords of 

Council and Session^ at the insunce of £ F {design bim)f against 

G H {design bim\ and produced act and eofl^misston to the said A 

.B for taking the proof iit that cause : which commission the said 

A B having accepted ; and having chosen P Qidesign him) to be 

.clerk to the commission, and adnsinistered tohim the oath de 

Jideli; and (C D agent for) the pursuer, and (J K agent for) the 

defender, being present ; {or due notice, in terms of the cominii* 

sion, having been given to the pursuer or defender, or agent for 

the pursuer or defender, but he having failed to appear). 

Compeared L M {design him)^ married, aged forty years {or 
as the case may be) ^ cited as a witness for the pursuer (defender), 
who being solemnly sworn, purged of malice and partial coumsel, 
examined and interrogated, depones. That {insert the deposition). 
All which is truth, as he shall answer to God. (And depones 
that he cannot write, if it be so*) 

LM. 

A B, Comr. 

P Q, Clerk. 
* Compeared N O {design him)$ &c. 

Each page must be signed by the witness^ commissioner ^ and clerk. 

This is the report of the act and commission in the action at 
the instance of £ F against G H {design them)i humbly reported by 

A B, Comr* 
PQ^Clerk. 

When ttie commission is for taking the oath of a party • upon a rf 
ference, the report may bear. AtA presented act and commission 




Cdmmissiori^ %c. At<#BNl)lSc> Hid 

to the said A B for takingi the pursuer's (defender's} bath of 
verity, &c. 

Compeared the said £ F, pursuer (defender), who being solexdn* 
I7 sworn, ezannined, and interrogated, depones, &c. 

Where the commission is /or taking the depositions of parties 0^ 
havers upon a \dillgence fir pMucttoA of writings f the report tnay 
bear : And presented act and commission to the said A B, fof 
examining (havers) upon a diligence ih thalt cause, <&c. 

Compeared, &c. cited als a haVer, he. 

"rtiis is the report, &c. 

If the person examined produce ihe writings desire dy the report map 
hear^ IVho being solemnly sworti, &e. depottes. That he has the 
writings called for, and how produces the sajh6, being (descrihe 
them)f which are marked by the deponent and examinator as rela* 
live her^tOi &c. jind the writing may he marked thus. Date, Tbist 
is the referred to in my deposition of this date, 

LM. 
A B.Comr. 

In reporting ptooft^ bfc» and marking writs produced^ sums and 
dates ought to be expressed in nvords^ not in figures* 

COMMITMENT FOR TRIAL. 

Plaee and date^^-^The justices havhig considered tht fOregoin|f 
petition, and the declaration of C D complained upon, {or as 'he 
case may be), grant warrant to constables to commit the said C 
D to ihe tolbooth of the keepers whereof are hero« 

by ordered to detahi him till liberated in due course of law. 

Cl STRESS. 

1. Warrant for Distress* 

Plact tf^if iii/tf.— The justices having considered tJiis coiiiplaint 
{state the parties, t^c.) : Find the complaint proven {in whole, or 
in part, as the case may he). Therefore, fine and amerciate the said 
C D, defender, in the stim of pounds sterling ; and grant 

warrant to constables to levy from the said C D the said sum, with 
the expences of the procedure herein authorised, by distress and* 
sale of his readiest goods (^rendering to him the overplus, if any 
be), to be applied as directed by the acts of Parliament libelled 
on ', the said sale to take plaae on the day after distresftr 
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Note of goods, the property of C D {desigit hlm\ levied by dis-* 
{rcss by me E F, constable* in presence of N O and P i^{design 
tbem), witnesses, upon the day of t years, m virtue 

cf a warrant of the justices of the peace for the county of 

, dated the day of , years, upon the com- 

plaint of A B {^det^gn hirn) against the said C D, viz« {insert the 
gwdi) ; which goods, if not relieved by the said C D, witUa 

days of the date hereof, by payment of the sum of 

of fine contained in said warrant, and of the ezpences of 
tf&king and keeping such distress, will be rouped and sold for pay* 
ment thereof in terms of said warrant, and the overplus, if any 
be, returned to the said C D ; which note I now deliver to the 
said C D (or to the servant of the said C D, within his dwelling- 
place, bit ^ as ihc cau may ie)* This I do in presence of said w&t» 
nesses. 

£F,Consfible. 

3, Exeeuti$n ofDutress. 

• Upon the day of , years^ I, E F, constable, by 

virtue of a warrant by the jnstices of the peace of the shire of 

, dated the day of , in a complaint at the in« 

stance of A B {desigu i^m ) a^nst C D (desiffn kim)f to levy by 
distress and sale from the said C D the sum of pounds 

iterling of fine contained in said warranty passed with the wit<« 
nesses after named, and asked of the said C D payment of the- 
said sum, which he refused, (or neglected to make). Therefore^ 
I did then and there, after public proclamati(m, distrain {msniion 
the goods s^xtd)9 belongmg to the said C D, in payment {or as 
par,t paymenty at the case may he) of the said sum, and of the ex- 
pence of making and keeping the said distress, and I did carry 
off the same ; and I delivered to the said C D (or to his servantt 
within his dwelling house, &c. as the case may be) a note signed 
by me of what I had done ; which mentioned, that if he did not 
relieve those goods within days of the date thereof, by pay- 
ment of the above sum, and of the reasonable ezpenc^ of taking 
and keeping the said distress, the same would be sold for pay 
xnent ,* and which note contained the date hereof, the date of said 
warrant, and the names and designations of the witnesses who 
were present thereat. These things were so done in presence of 
lif O and P Q {design tbem.) 

N 0» wtnesi* 

F Q^ wiittcsi* £ F^ Consuble. 

EXCISE AND CUSTOMS. 

As iong iandjormai precedents could not he overtaken in the nmltt* 
flieity tf cases which occur , and^ iifil less} separate proceedings fvr sack 



€asei it has become cowiMon in most parts of tk$ e^wntiy fa ttse concur 
firmSi aud to comprise many cases (for example 20 or 30) in one inform 
meOion. In man^placeSf the ojjtcer of excise fumbbet a f^rintwd infur* 
motion, sehme or scbednley and deliverancefor citation* The infalrma* 
tion is eotnmottfy printed on tbeftrst f^t of the sheet, the scheme «» ibd 
face of the sheets consistiiig of the second and third pages, aud the do* 
Jiperancefii' eitatien on the fourth pagei f 

1. InfarmatiM* 

• 

^ At tthe dajof ^ one tbouMnd ciglit 

hundred and » of excise* who prosecutes ai^ 

veil for his Majesty as for himself* informedi the justices of the 
peace for the counqr of thai the persons named in dio 

(first) column of the scheme ho'eafter written, at several timesk 
and places mentioned in the (second) and (third) columns of the 
said scheme* have respectively committed cevtain offence«k 
against the laws of excise* ivluch offences are set forth agatn^ 
thtttr respective names in the (fourth) column* and have theceby 
incurred the forfeitures set forth against their respective name» 
in the (fifth column.) And* therefore* the said kwmbtjr 

prays the judgment of tlie said justices in the premises ; and that 
«he said persons may be respectively summoned to answer this in« 
formation ; and that the necessary witnesses may be mnsnoncd 
ilo give evidence. 

ffhe scheme nsua&jf eonfainef in addition ^ the columns alluded to* 
an the information ^ columns for enter ing^ Appeared or not ; tVoved 
or not ; Convicted, continuod* or acquitted ; Penalties mitigated ; 
wohicb are filed up afterwards. 

2. Warrant fir Citaiiofu 

At , the day of , ^mc Aousand 

«ight hundred and * the justices of peai^ for the county^ 

of * grant warrant to olHcersi of excise and. 

constables to summon tlie above-mentioned persons to appear be- 
fore a quorum of the said justices* witbin 

t upon the day of next* at o'clock 

forenoon, to answer to the widnn information; sm also* grant 
warrant to summon witnesses to appear at the said time and 
place* to give evidence in the prenuscs» 

The officer states distinctly', in his summons, ike ^encecbarffdi mid 
returns an exeeution* 

3* Judgment. 

At , the day of oiie thousand 

e^t handred and • Present 

f of ihis Majesty's justices of 



43ft Anmstm^L (Ewciscp i^& 

the peace for the county of t 

, chosen preses. 
We the said justicety having considered the foregoing inform* 
IBation exhibited bj of excise, and 

beard the several cases mentioned in the said information, bj the 
confession of t)ie parties, and the proofs against such of them as 
were absent^ or appeared and did not confess ; and the said 
cases having been fully and duly proved (except as particularly 
mentioned in the schedule of the said information), convict the 
several defenders (not acquitted or continued) of the respective 
offences charged ; and do therefore adjudge and decern those 
convicted to have forfeited the sums of money annexed to their 
respective names in the (fifth) column of the said schedule, which • 
we mitigate to the sums mentioned in the (last) column of the 
said schedule, after the names of the respective defenders, to be 
{>aid by them as fine and expences of prosecution. (If goods be- 
tondemned). And we the said justices give judgment lor con* 
demn.ation of the respective quantities of spirits and malt, and 
the respective stills, coppers, and utensils, in the said information 
mentioned to have been seized). (If goods h restored)* And we 
the said justices adjudge and decern that the gallons of 

, seized from of f 

be restored to the said , i^pon his payment of 

the sum of shillings of expences, incurred by the 

officers of excise in seizing the same. And we also adjudge and 
decern, that officer of excise had a probable 

cause for seizing the said gallons of 

from the said » 

4. Warrant to tevtj. 

To {Officers of Excise or CuMtoms*) 

We, whose hands are hereunto set, two of his Majesty's justfc^s 
of the peace for the county of do, in his said 

Majesty's name, authorise and command you, or any one of you, 
that, upon the goods and chattels respectively of the several per* 
sons hereafter mentioned, you, or any one of you, do levy the 
several sums of money set against their respective names ; which 
said sums have been recovered against the said persons by 

officer of excise, who prosecuted as well for his 
said rviajesty as for himself, for certain offences committed by the 
said persons against the laws and statutes of excise, whereof the 
»aid persons were severally convicted before us, on the 

day of in the year of our Lord one 

f|ious«^nd eig])t hundre4 913d 
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7hin followi a scheme^ containing a column of names^ a column of 
alodeSf and a column of sums to be levied. 

And» for levying of the said several sams of money* yoa art 
to seize» take* and carry avtray, the goods and chattels aforesaid ; 
and, for that purpose^ to make al\ shut and lockfa,sc doors» g?tes, 
and other shut places, open and patent* and use his Majesty's 
keysi if necessary ; and if* in days next after such 

seizure respectively the same shall not be redeemed* then* and 
in such case* after the expiration of the said dayst 

you are to make sale thereof* or of so much thereof as shall be 
sufficient to levy the said sum so as aforesaid set against the name 
or names of the person or persons neglecting to redeem the same* 
together with the reasonable charges of takin?* keeping* and sel- 
ling the said goods and chattels \ which, when levied* yoa are 
forthwith to pay to (clerk of 

fines for the time being*) to be by nim dbposed of accordhig 
to the statute in such case made and provided ; and if* after 
levying thereof* any overplus shall remain of the said goods and 
chattels* or of the money rising by sale thereof* you are to renn 
4pr spch overplus to the person fron^ whom this said goods and 
chattels were seized : And all constables are hereby recjuired to be 
aiding and assisting to you in the due execution hereof ; and it 
there cannot be found sufficient to raise all or any of the said se« 
veral sums of money* then* and in such case* you* by a return 
to this our warrant, are forthwith to certify the same to us the 
said justices. Given under our hands at this 

day of in the year of our Lord one ' 

thousand eight hundred and t 

JK, /.J^- 

See Distress in Appendix* 

It if easy to vary ike forms ti)here circumjianees require it ; for 
example^ in prosecutions for the double penalty for running in ar* 
rear^ nubifh is incurred in certain cases* 

The farms for offences against the lav)s of Customs may he suhstan^ 
t tally the same. Such offences, however , much more rarely occur for 
p'ial before justices. 

LAWBORROWS. 

\. Petition fbr Lawhrrows. 

\Xnto the Honourable* &c* 

Humbly Sheweth* A Q {design bim)^ 
That th^ petitioner has just cause to dread hann to bimielf^ 



his familjr, and effects^ from C D (design him), he having thre^- 
*ncd to mahreat the petitioner (or as tie case mdy be), to which 
the petitioner is ready to swear* 

May It therefore please your Honours to take the petitioner's oath 
on the facts above suted ; and thereafter to grant Wart-ant to 
commit the said C D to the tolbooth of , therein to be 

detained till he find caution acted in yoor Honour's books (as 
in the text), under such penalty as your Honours shall modify4 

AB. 
2. Ordet Jar Oath. 

Place and date.^^'Thc justices appoint the petitioner to appear at 

» upon I to sweat 

to the verity of the facts stated in this petition, 

hU^J.P. 

4. Oati. 
Place and date. — Compeared the petitloiier, who being solemnly 
iWoniy depohest That he dreads harm from the within designed 
C D {or as the case inay bc% as in the text). And this is truth, as he 
(haB answer to God. 

AB. 

L M, J. P. 
4. Order fir Caafion* 

Plate and date, — The justices having considered this petitiofi» and 
tiieoath c^the petitioner ; grant Warrant to the constables of court 
to intimate the said petition, deliverance ttlereon, oathr above emit « 
ted, and this interlocutor, to the said C D complained upon % 
and ordain Um, within forty-eight hours {or three days, SfC.) 
after intimation, to find sufficient caution in terms of the prayer 
of this petition^ under the penalty of » with e^rtifiica<' 

tion. 

5. Caution. 

This is in the s^iineforns as hails a slight' alteration osdy being necet* 
Sdry on account of the difference of thr d^ect. 

6. Commitment for not Finding Cauiion^ 

Place and date^ — The justices having resumed consideration of 
this petition, oath of the petitioner, and order to find caution ; 
and considering that tht said C D iias^lii^d to find caution with- 
tn after service of said order, grant warrant to 

constables for apprehending him and committing him to the tol- 
booth of , the keepers wheitiof arc hereby ordered 
loa jh t iaiw hw tjftliB find caiiiico »i yrdfcg^. n 
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7» Acthn of CmttravtHliM. 

Tiif if hike tmne fyrm a$ §iher actums before Jutiieee ; a sum* 
«Mf/'jF fetifimyfeihmed hy anewert^ fge. frerf, and judpmaj''^-Ste 

MEDITATIO FUGAE WARRANT. 
K Petitkn ofCrtdUer. 

' Unto the Honourable bis Majestj's Jusciees of the Peace for 
the coumy of R» 

The petition of A B {design bm\$ 

Humbly Shewcth, 

That C D {design bins) is jusdy addebted to the petitioner 

pounds sterling of principal and interest^ for goodc 
furnished to him by the petitioner (or as tbe case may be) ; that the 
petitioner has reason to believe the said C D to be in nuditatione 
jfugae from Scoclandi in order to evade payment of the above 
6um' : and that the petitioner is ready to make oath to such be« 
lief, and to sufficient grounds for such belief. 

May it therefore please your Honours to take the petitioner*! 
oaih $ and upon his deponing to the verity of his debt, and ta 
his belief of the said C D's meditatio fugae% and to sufficient 
gFouads of such belief^ to grant warrant to bring the said C D 
before you for examination ; and thereafter* to grant warrant 
for imprisoning him tiU he find sufficient caution to the amount 
of said debty acted in your Honours court-books, de judicio 
fiisii in any action for payment of said debt, to be brought 
against him at the petitioner's instance, in a competent courts 
Within tsix months irom the date of such warrant of imprison* 

ment* 

A.B. 

2. Oatb i>f Creditor. 

Place and date. — In the application at the instance of A B (de* 
eign him) for a warrant against C D (design him) as in meditations 
fugacy compeared the petitioner^ who being solemnly sworn and 



»■■■ » ■■ 



> A«ftf.— It is usual, and seems proper where the €Mt« justify it, to allege 
that the debtor is about to leave Scotland in order to evade payment : but from 
the authorities noticed in the text, it seems lufficient to allege that he is a« 
iboot to leave Scotland, nvbereby the creditor will bc disappointed of paymentf 
ler ^ the effect ef his diliJBeafie, 
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csaminedf deponest That the debt mentioned in the petition is 
justly due to him ; and that he belieyes that the said CD is fW 
meditationefugae from Scotland, in order to avoid payment of it. 
And depones that the reasons of his belief are {Imert jhatify 
ih rfMms of beluf) An^ this i^ trutby as h^ shall answer to 
God. 

AB. 

GH, /.F. 

3*. Arfiit for Eteaminatiottm 

Pbu ttnd ^bU^^^Tbit justices having considered this petition^ 
and the petitioner's oath therenpont grant warrant to constaUes 
to apprehend the said C D» and to bring him before any of tl^eir 
number for examination. (Stjmttim€$ within weeks from 

this date it added^ to frevent the ^warrant from Being executed at a 
distant periedt when cireuntstanees may have changed. Such war* 
rant wiil 6e retfewed, near the erf try of She Hmited tmcf on cause 

G H, J. p. 

4. Declaration of Dehor. 

Place and date. — In presence of G H, one of his Majesty's jas* 
tices of the peace for the said county, compeared the said CD, 
who dechires (Insert his statement shortly f comprehending any thing. 
feftinent^ explanatory of his conduct and intentions). All which is truth*, 

O H, J. P, 

5. Commitment jbr Caution. 

Place and date.-^Th^ justices having considered the above petf- 
tion, the petitioner's oath> and the decoration of the said C D, 
grant warrant to constables to commit the sai4 C D to the tol- 
booth of ff the keepers whereof arc 

hereby -ordered to detain him till he find sufficient caution, acted 
in their court-books, to the amount of the above debt, dejudicio 
sitti in any action for payment of 8a?d debt, to be brought a* 
gainst him at the petitioner s instance, in a competent court, 
within SIX months from this date, 

G H, J. P. 

The commitment to gaol is usually delayed for a few hours ^ to give 
time for finding caution. 

C. Caution. 

This is in the same farm as hail; a A/igld filteration onfy hin^, 
necessary^ on account of the difference of the object. 
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POINDING. 

1. Chargfm 

In virtue of a decree and sentence of the justices of the peace 
for the shire of , dated the day of 

» in the complaint (or claim) at the instance of A B 
{design him) against C D (design him) Ij E FyConstable^ command 
and charge you the said C D to maJce payment to the said A B 
of the sums followine {meniien the sums decerned for) ^ and that 
ildthin fifteen days after this charge* with certification. This I 
do this day of years, before these wit<^ 

nesses^ G H and J K {design fhem). 

E F, ConstaWc. 
2- EKecutiof^ £/■ Charge. 

Upon the day of , years, I, E F, con,, 

stable, in virtue of the within decree, and in terms thereof, 
charged the defender within mentioned to make payment tQ 
the pursuer of the sums of money within specified, within the 
time and under the pain therein mentioned. This I did, by 
giving a short copy of charge, signed by me, to the said C D, 
defender, personally apprehended, {or as the case may he) before 
these witnesses, G H and J K {design them.) 

G H, imtnest. E, F, Constate. 

J K, witness^ . 

3* Oath to Appraisers. 

You swear that you will ezeputp the office of appraisers, now 
committed to yout faithfully, and according to the best of your 
•kill afid ability. 

4. Schedule ijf Poinding Goods to he left nuith tlie Dehtor. 

I, E F, constable* by warrant of bis Majesty's justices of the 
peace for the shire of , dated the 

, in the complaint (claim) at the instance of A B 
(design him) against C D (design him)f poinded, for payment of the 
sum of therein contained, the following goods, which were 

lawfully appraised of the following values (mention the goods and 
values). This I did upon the day of , 

years, before these witnesses, G H and J K (design tkem). 

G H, witness. E F, Constable^ 

J }^9i»itncss, 

5* Execution of Poindings 
Upon the day of , years, I, E F, constable. 
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by vfrtne of a decreet and wamat of poinding' at the instance of 
A B {design Sim) against C D {desi^ him)^ granted by the justices 
of peace u>r the shire of £» dated the day of , 

years» proceeded to the dwelling-house of the said C D (and 
to bis possession of . )» in die said oounty* aild after 

reading the said decree and execution of charge* and npAfctng 
public proclainacion by three oyesses^ I apprehended the goods 
afur meAiioncdt pertaining to the said C D^ and 1 adduced 

and to be apprai«ers» to 

whom I administered the oath of fideHty» mlu) valned the goods 
at the prices after mentioned {mewtku sfeeiatly the goads Md iht 
frues) ; whereupon I cried three several oyesses, and ofiered tht 
goods back three times to the said C D» or to any person in his 
name, who would make payment of the sums contained m said 
decreet or of the appraised values, to the said A B, or to the per- 
son duly authorized to receive it for him ; but no person making 
such paymefity I adjudged the said goods to be poinded for the 
said debtt and left with the said C D a schedole ol the said goods» 
and of the appraised values. These things were so done before 
these witnesses, G H and J K {design thcm\m 

G H, iKiiness. £ F« Consubk. 

6, Order for S^le^ ttc. 

Uf»n this execution the justices pronounce such wder f^ interim 
^tcuritjf attdjor sale as may s^em proper in the cirostvutameim 



; PROCESS. 



1* Camplaint fir an Assault* 

Unto the Honourable his Majesty's Justices of the Peace for 
the county of 

The pc^tiob of A B, procvrator-fiscal of court, for the public 
interest. 

Humbly Sbewetb^ 

That, on the day cf ©r one or other of thift 

day» of that montli, or of the month of immediately 

prccedbg, or oi the month of rmmedtately followrngi 

C \} i^sign him) did violently^ and without provocation, assault 
and beat £ F (design Um)y to the effusion of his blood, with a 
stick or cudgel $ and teat the «aid C D being carried before G 
Yi {design bim)t one of his Majesty's Justices far the said county, 
and examined by him <mi did emit a declara- 

tion ; which declaration, and also a stick or cudgel therein refer« 
red to, V hich are to be used in evidence against the said C D, will 
be lodged in the hands of the clerk of Court* that he may have 
^n opportunity of fieeing tKe same. At leasts time and place 



CbreMidt tte laid E F wau btaten to tbe tffasion of his hkod; 
ai]4 the udd C D wi» gailty^ actor or art and part thereof. 

May it therefore please your Honours to grant warrant for*ifD«^ 
prieonUig the said C D in the tolbooth of for 

such time as to yonr Honours shall seem jast {or to fine the . 
said C D in the sum of or other suitable sum^ 

. payable to the petitioner for the public interests and expences ; 
and to grant warrant of imprisonment till payment) ; or to do 
otherwise as your Honours shall see cause. 

AB. 

2. Complaint for ihooiing withostt Qtta/ificafion, 

VntOf &c» 

The petition of £ F (design him\ with concourse of A B| pro- 
Ctirater-ikcal of court* for me public interest, 

Hmnbly Shewetby 

That C D [design hm\ did npon kill 

at although not quatiBed to kill game, by 

having a ploughgate of land in heritage^ and not having the per« 
mission of the ownfer of die said lands, who is so qualified. 

May it therefore please your Honours to grant warrant for scrr« 
. ing this petition upon the said C D» and for ordaining him 
to five in answers thereto, and to fine him io the sum of 
one Aundred pounds Scots, one half to the private informer. 
the other half to the procurator-fiscal for the public interest, in 
terms of the act sixteen hundred and twenty-one, chapter thir« 
ty*one, and in the sum of or other suitable 

sum of expences of process \ and to grant warrant for levyia^ 
the same in terms of law* 

A. B P, F. 
a. Warrant to CiU^ 

PJaee and date^r^Tht justices having considered this petitioo^ 
grant warrant to constables for serving the said C D with a copy 
of it, of the list of witnesses, and of this deliverance, and for cit* 
ing him to appear personally to answer to it, at 

upon ^ at o^clo6k, and for citing 

witnesses for both parties for the same time and place, 

GH, 7,P, • 

jtn order for written ansnoers is usual in offences against the game 
lavn or the like. See the procedure in civil caste ^ 

4« CitaHon of Defender. 

I, A B, constable, charge you C D, designed in the above writ- 
ten petition and deliverance, to appear personally to answer to * 
the/aame before his Majesty's justices of the peace, at 
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upon at o'clock. THit I do upon the 

day of before these witnesseti 

C H R&d J K {Jetign tkem). 

A B« ConstaUe. 

5. Ciiation of WiiH€Ui$. 

I« A B, constable* charge you ^ O {design Urn) to appear btfore 
bis Majesty's justices of the peace, at upon 

at o'clockt to bear witness for the com- 

plainer (defender), in the petition at the instance of £ H {desigm 
him) against G D {daign Atio). This ) do {as above). 

6. Eieeutibn iff Citation of Defender. 

I, A B» constable, upon the A±y of 

years, charged the atbove C D^ de^ 
fender, personally apprehended, by delivering to hita, a copy of 
the above complaint* list of witnesses, and deliverance, and a 
copy of citation subjoined^ bearing the date of the delivery 
thereof, and tke names and designations of the witnesses hereto 
subscribing, present thereat (or by leaving a copy, &c. with his 
wife or servant, within his dwelling-house in R, in order to be 
givet) to him, because I could not apprehend him persOnatlly) ; 
i^or by leaving a copy, &d. in the lock-hcle of the niost patent door 
of his dwelling-hotise, after giving six audible knoit:ks tibereatp 
because I could neither apptehend nim personally, nor get access 
to the house, {as the case may 6e), to appear before bis MaJesty^s 
justices of the peacci at upon at 

o'clock, to answer in the aboVe complaint. This I did 
before these witnesses, G H and J K {design them). 

G H, nuitness^ A B, Constable. 

J K, ivttneu. 

7. Execution of Citation of Witnesses* 

Insert after " to answer in the a(}0ve complaint«*'«s-.And I also» 
upon the day of lawfully charged {name 

and design tie nvitnesscs)^ to appear before the said justices, time 
and place foresaid, to bear witness in the above complaint ; and 
that by delivering to each of them, personally apprehended C^r as 
she case may 6e), a copy of citation to that effect, bearing th? dace» 
&c. {as above). 

8. Pka of the Defender. 

At the day of before 

G H and J Ky two of his Majesty's justices of the peace for the 
county of 

The complarfter present and produced complaint, execution of 
service thereof on the dcfendcri declaration and articles libelled. 



The defender al*o ptescnt ; and the complaint being read over 
to hitn> and he being jadicially interrogated by the justices whe« 
thei: he was guilty or not guilty of the crime charged, he declarca 
that he is guilty (and deckres that he cannot write, tynh #o)* 

CD. 

If the de/cndef' den) hh gutUi it is easy io^ary the minute accam 
dtpgly. 

9* Interlocutor AUo^ning Proof* 

^ Place and Aj/A~The justices having again considered thig peti- 
tion, and the defender's denial of his guilt, find the charge rele- 
vant to infer the pains of law, and allow to the petitioner a proof 
of the same, and to thd said C D a proof of all facts and circum* 
stances tending to exculpate him, or to aUetiate his guih. 

Oh,7.p, 
JK,y.p. 

10^ Examination of Witnesteu 

Compeared N O, farmer at aged 

married ipr as the case may be)^ a witness for the 
who being solemnly sworn, purged of malice and partial coaiiset 
examined and interrogated, depones [jinsert the facts). AH which 
is truth, as he shall answer to God, (And depones he Cannot 
write, if it be so). 

NO. 

G H, y. p: 

Compeared P Q^kci ^* ^' 

IK Judgment. 

Place and date.— The justices having considered tfee above peti- 
tion, and admission of the defender, find the complaint relevant 
and proven (or, and proof adduced, find the complaint provenl 
and grant warrant to constables for instandy incarcerating the 
said C D, defender, in the tolbooth of xhe keencri 

whereof are hereby ordered to detain him during 
from this date^ 



GH,7.P. 

]K,J.P. 



. Or, the justices, 8cc. and amerciate the said C D, defender, Iq 
*""*// J ^^ *® petitioner, for the public interest, in 

name of fine and expences ; and grant warrant to constables for 
msiamJy committing him to the tolbooth of 
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the keepers whereof are lierobjroriered to deiatabin tUSL pat^fgaeM 
oftbeeame; (or)for nukes payment be sooner made ; 

<«r) and grant warrant for oommitting htm (ju ^i^te), but super- 
eede cxecotioa for from this date* 

G H, /. P. 

J K, /, P. 

Or, the jnstices, 8ze* and amerciate the said C D in the sum 
af of penalty* to be distributed according to law, and 

of ezpences^ and grant warrant to constables for 
instant execution by arrestment^ and for poinding upon a charge 

#f fifteen days. 

G H, j; P 

JK,J.P- 

12. Claim /or Wages* 

Unto the Honourable his Mi^sty's justices of the peace for 
the county of 

The petition of A B {design him). 
Humbly shewetfat 

That the petitioner was engaged to serve C D (design him) for 
half a*year from Whitsunday last« at the waees of 
pounds sterling for that time, payable at Martinmas next ; but 
that the said C D dismissed the petitioner from his service on 

without cause* and refuses to pay him wages 
for the said half year* and reasonable board during the period of 
his engagement unexpired when he was so dismissed. «? 

May ktbarefore please your Honours to ordain the said C D t« 
make payment to the petitioner of die said sum of 
for wages* of the sum of for board* beine 

shillings per week of the period unexpired of his service when 
90 dismtssedt and of the sum of or other fit sum 

of expences ; and to grant warrant for poinding and arresl^ 
ment for recovery of the same* 

AB. 

# 

ThepetUion is crdered to be served «o the Jrfender^ and he is crdereJ 
to hdge ansnverf in the clerk's hands witbin a competent, time^ and re^ 
plies 4tr§ ah9 ordered i or such other course is followed as is oustonuny^ 

Hubert the fr^ofis to he taken oh commission^ the court, in their int^r^ 
locutor, grant commission to to take the said 

proof any lawful day between this datie and ' % 

to be then reported j each party giving dajf 

notice to tlie 43Cher ot his proceeding to lead his proof | m* tha 
cQurt of point a diet for the vommiswner leading thefratf. Jt mey Ap 



rifvriiJ in the form tmdtr Commitsioii. 

13« Ju4gment en Claim. 

Place and daie. — ^The justices having considered the above pctu 
ttODy answers thereto, replies and proof adduced* {or as the cait 
may be)^ find the said C D liable to the said A B in the sums 
of of wages^ of board> and 

of eacpences of process ; ordain him to make payment tbereoff 
and decern ;. and grant warrant for instant execution hj arres(« 
menty and for poinding upon a charge of £fteen days. 

G H, J» Pm 

See Small Dtit Jet Mi Jf^miix. 

REVIEW. 

Unto the tlonoarable his Majesty's Justices of the Peace for 
the shire of in Quarter Sessions assembl^d^ 

Hie Petition and Appeal t>f A B {design hm)^ ' 

Humbly Shewdthy 

*fhat the petitioner begs leave to submit to the review of your 
honours the following judgment of the justices in the petty ses« 
sions. {Insert fife judgment Tlun state tfie factSf 'with ibe grounds 
^appeal.) 

May it therefore please your lionours to alt^ the judgment be< 
fore recited) and to {fiate v»hat is asked.) 

AB. 

This is refused if it ds not throw considerable doubt vpen ihejudg^ 
fuefiftefthe petty sessions. Otherwise^ it is ordered to he answeredf 
And it is afterwards advised with th^ answers. 

SMALL DEBT ACT. 

The eomflami ought not te set forth circumstances and arguments^ 
but ought bareiy to pientum the kind ofcause^ tht ground of action^ and 
ty conclusion t that it may be a foundation fir the decree. The defence^ 
and all cireumstanees and arguments^ are stated verbalitf in presence ef 
iba court. The d^crtesf warrants^ Ufc. ought all to be a4 ^bort af 
fossihk^ 

8« 
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!• Com^inK 

Unto the honourable his Majesty's JusUces of the Peace of the 
shire of 

Complains A B« {insert kit deiignation aifd fbte-of- nsidgncfi 
that C D {insert his designatioii and pi^a of residetice) is indebted to 
him in the sum of for wages* {or\ hire of labour, {or) 

on account of furnishingSy (or) as the price of. stAd to 

him> (or) by bill, &c. {as tbe case fMa/ he)^ and piays decree for 
the same» with expences. 

Afi. 

2. Warrtinifir CUtUimu 

Vlace and J^/^.— Warrant is hereby granted to constables fop 
citing the said C D to appear before his Majesty's justices of the 
peace for the shire of y within the , 

upon the tlay of at eleven o'clock foretoo&» t& 

answer to the within complainty and for delivering to the.8aid:C 
D a copy of the account pursued for^ document of debt, or state 
of the demand, with the names of the witnesses, or specification 
of the other means of proof ; and for citing, witnesses for both, 
parties. 

G H^ Clerk. 

3« Citation of the Defenders 

I, £ F, constable, summon you the before designed C D to-' 
appear before his Majesty's j;ustices of the peace for the shire of 

, within i upon the 

day of . at eleveti o'clock foienoon, to answer to 

the within complaint This I do u^on tbe day of 

, years. 

£ F, Constable* 

4* Execnti&n rfiie Citation of tie Idtfender. 

Upon the day of years, I, E. F, con- 

stable, law&Uy summoned the before designed C D to appear 
before his Majesty's justices of the peace for the shire of 

9 within the ^upon the 

day of at eleven o'clock forenoon, to answer at 

the instance of the before designed A B. This I did by deliver* 
ing to the said defender personally {or as iht case may he^ see 
execution of citation in Process)^ a full copy of the above comp]aint» 
with a copy of citation thereto subjoinedi subscribed by me^andai 
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eapy of the accoaht, and a list of the names of the witnesses {or 
ai the caie may be)* 

E F9 Constable. 

// is iufficientf honoevevf by the small debt act^ that the constabU 
, ^fvoear verbaUy that citation was dufy given. 

5. Citation tf Witnesses. 

I9EF9 constablej summon you M}J (design him) to appeal 
before his Majesty ^s justices of the peace for the shire of 

, at upon the day of 

years, at eleven o'clock forenoon, to bear witness for \ B {de^gm 
Sim) in his complaint, against C D {design him)^ (#r, to bear wit« 
ness for C D| m the complaint against him by A B). This I 
do upon the day of 

£ F, Constable. 

6. Execution of Citation of Witnesses. 

Upon the day of * years, I, £ F, coastable^ 

summoned M N (&^. design them) to appear before his Majesty's 
justices of the peace for the shire of , at 

upon the day of years,' at eleven o'clock 

forenooot to bear witness {as above). This I did, by:deiiTertng'^ 
a just copy ci citatiooi signed by me» to the said M N {SfC, or aa ' 
she case may be.) 

EFrCDnstaUe; 

7. Second Citation of Defender: 

I, £ F, constable, summon you the before designed C D to 
appear before his Majesty's justices of the peace for the shire of 

, at upon the day of 

years, at o'clock forenoon, to answei:: to the within com« 

plaint, under certificatioa of being held as confessed. Hiis I do 
upon the . day of years. 

£^ F, Constable. 

This is subjoined to a cofy of the complaint | and a*€0py of the accwuif 
dfc is furnished as^b^e. 

8. Decreet. 

The original decreet pronounced by the justice is noted in « took 
kejUfor the purpose, and inhich is arranged in columns upon the same 
^ueiaciple as in Excise proceedings^ there being usuallj cobtmm /or 

E e g 
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ike names §f the Aurnters; the names of the defenders; the sume 
ttaimcd; the moae of service^ whether personally or left^ which are 
denoted by P. and L. ; the presence or absence of the party f denoted 
by P, and A» ; and the sentence : and whiei booh is signed by tbajns^ 
tices. 

The extract of the decreet^ upon which execution proceedsf may ie 
in the following terms ;— • 

At , the day of one 

thousand eight hundred and years^ his Majesty's justices 

of peace for the shire of , find C D {design Aim) 

liable to A B (design him) in the sums of and 

of ezpencesy and decern ; and ordain instant execution by art-est« 
nent, and also by poinding and imprisonmenty after a charge of 
six free days. Extracted by 

G C> Clerk. 

Where the payment is avowed to be made by instalments, the ez* 
tract may bi in theJoUowhg terms: — 

The josttces of the peace for the shire of 
otdatn C D, to make payment to A B of the principal sum of 

^ with of expencesi andthat by in« 

stalments» at the rate of » and ordain exetiutioti 

to pass hereon for the said instalments by arresting, poinding, or 
imprisonment, in terms of the act of Parliament ; but with cer- 
tification, that if the defender allow two instalments to run into 
the third unpaid, then and in that case, the indulgence of pay* 
ing by instalments shall cease ; and ordain execution to pass by 
the diligence aforesaid for the whole sums decerned for, and un« 
f^id, in terms of ihe said act of Parliament. 

9- Charge for payment (subjoined to a copy of the decreet), 

I, E F, constable, by virtue of the decreet, of which the a« 
bove is a jus- copy, lawfully charge you the before designed C D, 
to make payment to the said A B, of the foresaid sums, within 
six days from this date {cr as the case may be in the case of install 
tttSMts or other indulgence)^ under the pains of poinding and impri^ 
ionment* This I do upon the day of 

£ F, Constable. 
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10. Execution of Charge. 

Thii is copUdfrom tie ciarge, a$ the execution ^citation isjrom 
the citation* 

11. Warrant to Cite for Rebeariug* 

Place and date, — Warrant is berebf eranted to constables for cit« 
ing to compear before nls Majesty's justices of the 

peace for the county of within * 

upon the day of , at eleven 

o'clock forenoon, to answer at the instance of 

f the haying made consignation, in terms of 

the act of Farliamenti in order to have the cause reheard. 

G H, Clerk. 

12* Citation for Rehearing. 

ly £ Ff constable, summon you the before designed » 

to compear before his Majesty's justices of the peace for the eoua«^ 
ty of within » upon the 

day of years, at eleven o'clock forenoon, to an« 

swer at the instance of t he having made consigna* 

tton, in terms of th^ act of Parliament, in order to have the 
cause reheard* 

E. F.. 

13. Execution of Citation for Rehearing,, 

Upon the day of ^ !• £ F, constable 

lawfully summoned the before designed , to compear 

before his Majesty's justices of the peace for the shire of 
within , npon the day of 

years, at eleven o'clock forenoon, to answet at the in- 
stance of » he having made consignation, ia 
terms of the act of Parliament, in order to have the cause xt^ 
beard. This I did, &c. (a* in No. ^) 



SURETY OF THE PEACE- 

1. Petition» 

Unto the honourable his Majesty's justices of the peace for the 
county of M. 

The petition of A B| procurator fiscal of court for the public 
interest, 
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Hambly Shewctfa, 

That the petitioner has received infonnation» and has reason to 
believe that C D and £ F, (design them)y bear such malice and 
resentment against each other^ that there is caase to apprehend 
their being guilty of a breach of the peace» in so fiu- as (nustios 
thortiy the information receivcdp or as the case may be*) 

May it therefore please your honours to grant warrant to bring 
the said C D and F. F before you for examination, and» there* 
after, unless they declare upon their conscience that they bear 
no grudge against each other, to crant warrant for commit-* 
ting them to prison till they shall nnd caution acted in your 
honours books to keep the peace, (or as the caie may be.) 

A B, P. F. 

2. Warrant to Arrest. 

Place and "date. — The justice having considered this petition» 
grants warrant to constables (or as the ease may be) to arrest the 
said C D and £ F, and to bring them before any of the said 
justices for examination. 

GH, J P. 

Where the delay of uaxtingfor an application by the proeurator^fiscal 
way be attended with any material risk of. t£e parties €$mmitiitig a 
breach rf the ptacet in the meantime ^ a justice may^ of his oiwn mstitnip 
grant uarrant to arrest in such terms as the foiiotDsng : — 

Whereas G H, one of his Majesty's justices of the peace for 
the county of M, has received information, and has reason to 
believe, &c. {as above) the said justice hereby grants warranty 
&c. (a/ above,) 

3* Declarations* 

Compeared C D ^design kirn) who being examined by the jus« 
lice, declares, &c. {to be subscribed by hisn and the justice). 
Compeared^ £ F, &c* 

4. Order to find Surety. 

The justice having resumed consideration of the foregoing pe« 
tition, and having considered the declarations of the said C D and 
£ F, in respect of the facts admitted by them, and that they re- 
fuse to declare upon their consciences that they bear no grudge 
against each other, grants warrant to constables (or as the case 
may be) to commit them prisoners within the tolbooth of 

tbj^ keepers whereof are hereby ordered to receive 
and detain them until they find sufficient caution acted in the 
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justice. of peace ^oiirt booik» of M» that they will keep the peace 
tor {rata this date, uncbr the penalty of 

pounds sterling (or at the cast may be). 

GH,7.P. 

Sometimes, upon considering a complaint, and inflicting punishment^ 
the justices farther decern and ordain the defender to nnd sufficient 
caution acted in the justice of peace court-books of M, -to keep 
the peace for , under the penalty of ; and 

grant wairant to constables to imprison him in the tolbooth of 

the keepers whereof are hereby ordered to 
detain him till he find such caution. 

GH,7,P. 

5. Surety* 

This is in the same form as bail; a slight alteration only being nm 
ccssary on ace9unt of the difference of the object, 

VAGABONDS. 

1. Commitment for farther Examination* 

Place and date.^'^ D ^describe him) having been brought before 
ihe> one of his Majesty's justices of the peace for the county of 
Mf charged with conducting himself as a vagabond at » 

upon (or 0S the case may be) ; and the said C D 

having been examined by me, I hereby grant warrant to consta« 
bles to comipit him to die tolbooth of N, the keepers whereof 
are hereby ordered to detain him for farther examination {Jf 
there appear cause for it)% 

GH,y.p. 

Sometimes, after the accused has been detained for a femt days on this 
nsforrant, farther procedure is dropt, and he is Iterated* When farther 
procedure, upon a regular compiaiat, is thought proper^ it may be in the 
follonmng terms s — 

2. Complaints 

Unto the Honourable his Majesty's Justices of the Peace for 

the county of Mt 
The petition of A B| procurator-fiscal of courts for the public 

interest! 
Humbly sheweth* 

That C D {describe him) was apprehended, conducting hij 
as a vagabondi at mjfon 
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{mM anffartker jmiicuhrt rf the offence wUct mmf he matetsaif or » 
ike case matf he. ScCi im ike teitf ProcesSy sect. Complaint). 

May it therefore please yoar Honours to punish the said C D 
vrith imprteonmenty and to lay him under surety for his good 
behaviour! or to do otherwise as may seem proper. 

AB. 

DeUtermfce Is grnntedfir citing ike aeeuted t$ appear for Mai at m 
fieri iniervalf e. g. inoo or three daySf and for eitmg witnesses. 

3« Judgment. 

Place and date. — The justices having considered this coDipIaintf 
and proof adduced^ find the said C D guilty of the oiBFence char- 
gedy and gt*ant warrant to constables for committing him to the 
tolbooth of N, the keepers whereof are hereby ordered to detaia 
fatm for four weeks from this date (or as the case may be). 

gh,j:p. 

JK,J.P. 
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Abbey of HoLYRooDHOUSEy see Imprisonnuni* — Meditatio Fugm 
• Warrant. 

Abortion, see Homicide^ sect. General Observations. 
Act and Commission! see Commiuion to take Proofs, SfC. 
Act of Grace, see ImpruontnenU 
Action, see Proce$s,*-^Pariies, 
Adjournment, see Sessions of the Peace* 
Adultery, see Lttvdness. 

Advocate, see Process^ at the beginning. — Mandate^ sect. Advocate. 
Advof:ation, see Review^ 
Affidavit, 1- 

Affirmation of Quakers, see Quaker's Affirmation. 
Affray^ sec Breach of the Peace. — Injuries, Real.'^Suretji of the 

Peace. 
Alehouses, 1. 

Alibi, sec Process^ sect* Criminal.*— Proo/, sect. Proof in General. 
Aliment of Lawful Children, &c. see Children, sect. Obligations 

of Parents of Lawful. 
. of Natural Children, see Children, sect. Aliment of Ille^ 

gitimate. 
■ . of Poor, see Poor. 

of Debtors in jail» see Imprisonment* 



Annualrent, see Interest* 

Appeal, see Review. 

Appraising of poinded Goods, see Poindings 

Apprehension of Criminals, see Arrest. 

- , or Fear, see Threats. --Lawhornymf. "Surety of tht 

Peace '•^Suretu for tife Good Behaviour* 
Apprentices, 4. 
Arbitration, see Suhmissim. 
Aries, see Servant, sect. Fonklktidn of Contract. — Sak, sect For^ 

mation of Contract. 
Armsi unlawful, see Breach of the Peace j Note. 
— — , training to, &c. unlsiwfullyi sec Treason^ sect. Unlawful 

Training, 8cc>^ 
Armyi see Soldiers* 
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Arrest, Declaratiok, and FREco6NiTioy^.4i 

I. Arrest» 5. 

1. Without a wairantf 6. 
2« With a warranty ff, 

(1.) Verbal warrant, 6». 

(20 Written warrant, 6. 
9. For crime committed beyond territory, 8* 

( 1 . ) In another part of Scotland, 9* 

}2. 1 In another part of the united kingdom, 9* 
3.) In some foreign country, 13. 
4* On suspicion of a crime having been committed, 13* 

II. Declaration, 13. 

III. Precognition, 1 4. 
Aurestment and Furthcoming, 20* 

I. Arrestment, 20. 

1. On what grounds, 20. 

2. In whose hands, 21. 

3. Against what, 2U 
4* Loosing, 23* 

5. Breach, 23. 

6. Death of parties, 23* 

II. Furthcoming, 24. 

1. What the pursuer must establish, 24. 

2. Terms of decree, 24. 

Art and part of a crime. For the degree of accession to a crime 
which subjects a man to punishment on diis ground, sec the 
different crimes. 

Articles of war, see Soldiers, sect. £nU»ting« 

Artificers, see Location. — Servant, — Manufactures. 

Assault, see Injuries^ ReaU^Breaeh of the tcace. — BaUery* 

Assignation, 25. 

I. How completed^ 25. 

II. 'Assignee's right, 26. 
Assize, see Bread. 

Attempt to commit crimes, set Crlmef sect. Wrongful act ncccs* 

sary. 
Attesting soldiers, see Soldiers^ sect. Enlistixig* 
Avizandum, see Process. 

Bail, 28* 

I. When admissible, 28. 

1. In wliat crimes, 2S. 

2. In what situations, 29- 

II. What incumbent on criminal, 30. 

1. To apply, 30. 

2. To find bail, 31. 

III. What incumbent on magistrate^ 32. 

IV. Criminal of other part of united kiDgdom,4^S« 

V. f orfeitura of bail, 34. 
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Sallies of BoroughSf and Baroa BatUes, ihdi? jari$dictlon| sm 

Prrface* 
Sakersy see Bread. 
Ballad Siogers, see VagaiaHdi* 
Banishment, see Punishment* 
Bankruptcy, 34. 
Banks FOR Savikos, 55* 
Banns, see Marriage* — Nouconfbrmhts* 
Baron 'BuUe's jurisdiction, see PrefSacem 
Barony, burgh of, jurisdiction ot Its magistrateSf see Prefaeti 
Bastards, see Children^ sect. Unlawful* 
Battery, 35* 
Qawdy«houses, see Lenudnessm 
Beams for weighing, see Falsehood and Fraud, sect. False WeUhlf 

and Measures. 
Beans, stealing, see Turnips, t*fc. 
Bees and Beehives, stealing, see PigetmSf Cffr. 
Before-hand payment, see Payment, secu Before»haod« 
Beggars, see Fagabonds, — P^or. 
Behaviour, see Surety for the Good Behavumr. 
Benefit Societies, see Friendly Societies. 
Bestiality, see Sodomy and Bestiality, 
Betting, see Gaming. 
Bio A MY, 36. 
Bill of £yCHANGE, 37. 
Billeting soldiers, see Soldiers, sect. Quartering. 
Binding to the peace, or good behaviour, see Surety rf tie Peacfn^ 

Surety for the Good Behaviour. 
Blaspakmy, 38. 

Bonorum, Cessio, see Imprisonment, 
Border Warrant, 38, 
Box Clubs, or Boxes, see Friendly Societks* 
Breach of the Peace, S9. 
Bread, &c. 40* 

I. When there is not an assize, 40* 
1. Bread, 40. 

(l.) Kinds of bread, 40. 

(2.) Assized and prized not together, AU 

(3.) Weight, 41. ^ 

(4.) Price, 42. • 

(5.) Marking, 43. 

(6.) Bad bread, &c. 43. 

(7.) Search for bread, 44. 

(8.) Fault of journeymen and millers^ 44; 
2* Meal and ingredients, 44. 

fl.) Adulterating meal, 44. 

(2.) Unlawful ingredients, 45, 

(3.) Search for meal, &c. 45. 
5. Procedure for punishment, 45, 
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4» Wliat justices may act, 47* 
5. Privileges of jastices, &c. 47* 
II« When there is au assize* 47» 

Bridewell, see Punishment^ sect Imprisonment 

Bridg^, see Highwayi^ lie* 

Bridle, see Highways^ {sfc. sect. Preserving Order* 

Broad wheels, see Highways^ SfC. sect Preserving from lojoiy^ 

Brokers of pawns, see PliJge, sect^ By Statute. 

Burghs, royal, of regality, and of barony, jurisdiction of their ma- 
gistrates, 9^e' Preface. 

Burning, see Mtsckieff Malicknsf sect Fire«raising. — Game^ sect* 
Muirburn. 

Burns, or running streams, steeping lint or flax in them, see Umi^ 
9hefimg. 

Cabbage, stealing, &c. see TurnlpSf l^e* 

Calendar, alteration of, see Tack^ sect. Landlord's Obligations, 

Note, — Servant^ sect Obligation to Enter, Note, — Fistiagy sect. 

Salmon, Note.— F^tri and Markets^ 
Calumny, oath of, see Prw>ft sect Oath of Calumny,, 
Canteens, see Soldiers^ seet* Canteens. 

Caption not competent on the decrees of justices, see Impruoament. 
Caniages, see Htghn»}ajs^'^Stag€'e9aches. — SoUiiers,^ sect Caniagesn 
Carriers, see Location, — Nautie, ^c. 
Carrots, stealing, &c. see TurnifSf Istc* 
Carts, see Highways. — Soldiers, sect. Carriages, 
Casual Homicide, see Homicide^ sect. Casual. 
Cattle, see Plantings Sfc. sect Injuring Inclosures, sect. Herding,-^ 

Highway Sf Spc. sect. — Pn*serving, &c. 
Caution, see BaiL^^Border lVarrant.^^Cauiionary.f-^Lanuborrovn.^^ 

Meditatio Fuga Warrant.^-Rccognizance.'^SMrety of the Pftwe,— 

Surety for the Good Behamaur* 
Cautionary, 48. 
Cess, sec J^and tax. 
Cessio Bonorum, see Imprisonmeai* 
Challenge, see Dutl^ Note. 
Character of servant, see Servant^ sect. Character, 
■■ " or dcscrifiuon, £9^, assuming, see FalsekooJf sect. False 

Character, , 
Charge, see Poinding. — Small Debt Act, sect. Crocedurc. 
Cheat, see Falsehood. 
Chelsea, see Soldiers^ sect, Chelsea, 
Child murder, see Homicide^ sect« Miudcr, Note, 
■ ■ stealing, see Tkep. 

Children, exposing, see Homicide^ sect* Murder, Note* 
C»iLDREjr, 49. 

i. Lawful, 50, . 

1 . Who are so, 50. 
2* Powers, &c. of father,. 50, 



d. Obligations of parentSy 51* 
. 4» Obligations of childreni 5^« 
11. Illegitimatei 53» 
1. Who are so, 53. 

S* Their disadvantageous situation, 53* 
3« Their aliment, 5S» 
4* Custody of them, 55. 
5. Power of mother to bind father, 55* 
& OhligatioRs of children, 56. 
Circuroducing the terra, see Process ^^Proofi sect. Oath of Verity* 
Citation of party and witnesses in this country, see Process, — Small 

Debt Act. — Justices* — Fortpn*r-^i^rratf isfc, sect. Precognition, 
I I - , , in another part of the united king* 

dom, see Arrest ^ &.c« sect. In another part of the united kingdom 
(at the end). 
Civil jurisdiction of justices, see Justices, sect* Particulars not in 

Commission. 
Claim, see Process y sect Civil. 
Clandestine marriage, see Marriage^ sect* trregular^ 
Clergymen executing wills as notaries, see Proofs sect. By Writing.. 
— — — , persons assuming their character, see Falsehood, sect. 

False Character. — Marriage, sect. Irregular. 
Clerk or the Peace, 56. 
Close imprisonment, see Wrongous Imprisonment* 
" ■ ' time for game, see Game^ sect. Forbidden Time. 

■ ■ for salmon, see Fishings sect. Salmon, Forbidden Time* 

■ for lobsters, see Fishings sect. Lobsters. 

Coaches, see Highway s.'^Location.^-^Nauta, &cc*^^Stage Coaches* 

CoiK, 56. 

Colliers and s alters, 57* 

Colonies, see Emigration* 

Combination, 58. 

I. At common law, 58. 

If. By statute, 58. 
Commission to take proofs^ &c. 6o. 

■ of the peace, see Justices. 

• — JO'do business for another, see Mandate. 

Commitment for examination, see Arrest, Sec. sect.. Arrest. 
Commitment for trial, 6i. 

I. Requisites, by act 1701,62. 

II. Other particulars, 65. 
Commodate, see Loan. 

COMMONTIES, PIVISlOlf OF, SS. 

Communion of fi;oods, see Marriage ^ 
Company, see Copartnery. 
Compensation, 66. ^ 

I. Requisites, 66. 

If. Circumhtanccs barring ity 67. . 

J 1 1. Who can plead it, 68. 

JV. Its effect, 6s. 
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y. Recompensation, 6S. 
Competent actions, or trials, before jastic6s, see Justki$.^^Didi^i 

Sure. — Forum. 
Competition among conveyances and diuokncxs, 6S« 
Complainer, see Parties, sect. Criminal. 
Complaint, see ProcesSy sect. Criminal* 
Compromise^ see Transaction. 
Compulsion, see Crime in general. — Wo/. 
Concourse of procurator-fibcul, see Parties^ sect. Crimin^li ' 
Condictio indebttif sec Recompence^ sect« Indebiti Solutio. 
Confession, sec Pro»f* — Proceff* 
Confinement, see IVrongeut Imprisanmeni. 
Consecutive dischnrgcsy see Payment^ sect. Presumption* 
Conspiracy, see Fa/sehoedf sect. Conspiracy. — CernHnaOeeu 
Constables, 70. 

Contempt, see Courts. — Commitment fir Trial* 
Contract in general, 71* 
Contravention of lawborrows, see LansAorrov»s. 
Copahtnerv, 72. 

Correction House, see Punishment ^ sect. Imprisonment. 
Cotton, see Manufactures* 
Courts, 73- 

I, Offences against judges or officers, 7Z. 

II. Offences by them, 74. 

Credible Witness* see Protft sect. Objections to witnesses in Criminal 

Cases, Note. 
Credit, letter of, see Letter of Credit*. 
Crime in oxneral, 75. 
J. Dole necessary, 76. 
II. A wrongful act necessary, 7ff» 
lU. Defect of dole, 77. 
1. Minority, 77. 
ft. Insanity, 78. 

3. Intoxication, 78* 

4. Subjection or convulsion, 79. 
Criminals, apprehending, see Arrest^ &c. 

Crown's prelerence to landlord's hypothec, see Hypotheei 

Cruives, see Fishing, sect Salmon. 

Culpable homicide, see Homicide, sect. Culpable. 

Curators, see CMdrea, — Idiots, ^^Marriage^ — Minor** 

Cursing, see Profanity ^ sect. Swearing. 

Ctistoms, see Excise and Customs. 

Pamaoes, 79* 

I. From breach of contract, 80. 

II, From delict, or from neglect of duty, &U 
1. By one's self, 81. 

(I.) Delict, 81. 

j[2.) Neglect of duty, $5. 



2. By otben, 83. 
(l.) Serv9.nt 83. 
(2. Shipxnai>ter» 85« 
(5.) Others employed, 84. 
(4.) Vitious aniraal, 84. 
(5.) Injury to growing timber, 84. 
(6.) Riots, 84. 
Dead, Raising, noticed under The/If sect. Another's* 

Death, see Homicide, — BaiL 

* 

Debating societies, see Sedithfiy sect. Seditious Meetings, ^otai 
Debts, small, see Small Debt Act. 

Declaration in criminal cases, see Arrest^ Sec. sect; Declaration,- ^ 
Pra^^xx, sect. Criminal. 

»n civil cases, see Proctu, sect. GviL—Proffi secL 

Oath of Verity.— iotfifc : ^ 

Declinature, 85. 

I. Incompetency of the judge to the action, 85. 

II. Privilege of the defender, 85. 

III. Interest of the judge or his kinsman, 86, 
Decree or judgment, see Process. 

Defamation how far competent to. be prosecuted before justice*. 
' sei Justices; remarks on second assignment of commission* 
Defender, see Parties, 
Deforcement, 86. ' 

Delict or delinquency, see Crime in generoL-^Damages,— and the 
different crimes. 

Deposit banks for savings of labourers, &c. see Ba/^/or Savings 
Deprivation of office, see Punishment. ^ * 

Deserters, see Soldiers^ sect. Desertion* 
Dice, see Gaming, 

Diligence, or attention to be adhibited in contracts, see Contract w 
general^ 

, or execution on civil decree, see Arrestment and Furth^ 



Loming,' Poinding.-^Imprisomnent.Small Debt Act. 



Arrest^ &c. 



- against witnesses, see Process.^-P^oof.-^Commission, &c.^ 



~ — for recovery of writings, see Process.-^Commisiion, &c. 

Disqualification of witnesses, see Proof. 

Disse'iters, see Nonconformists — Marriage, sect. Irregular. 

Distress, 8?. 

-' ships in, see fVrecis. 

Districts, 89. 

Disturbing public worship, see Pro/anitf. 

Ditches, see Planti,fg and Inclosing.— Highwajs, Sec. 

Ill vision of comraont lessee Commonties. 

~ of runrig, see Planting and Inclosing, sect* Rutirig. 

Uogs, mischievous, see Damages, sect. Viiious Animal, and Note* 
Dole easential to crime, see Crime in general. 
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Domicile, see Twum* 

Dovecotes, «ee Pigewu. r» i 

Drams, see Spiriluout Liquort.-AUh«iM.-Drunimuu. 
Drilling, unlawful; see Treason, sect. Unlawful training, &c. 
Driving, see H^i-ma^, &c. secU Preserving Otd^r.— Stage CoaeMt. 
m^Damagei. 

DftUNKENNESBi fiO, 

DusLt 90. 

Earnest, or arles, in sale, see Sale, sect. Formation- 

in hiring servant, see Servant, sect. Formation. 
Edict. Nauta, caupones, stabularii, see Nauta, &c. 

Edinburgh m^^^^^ t»»«^' ^^^^^^ ^^^"^^ ^^' ""'^^^ ^'^''^ '"^ 

SmaU Diht Act, Note. 
Egyptians, see Vagahondt. 
EmLzling, see Ffaud.--MaHufaetures.^Theft. 

Engltsh^^^^^^^^^^ N^^^firm^^'^ »ect, Episcopal8.-^Marriagc. 

sect. Irregular. «. a j xr^fo 

_ vagrant act, see Vagabonds, Note. 

Enlisling, see SolSen, sect. Enlisting. 
Enticing workmen abroad, see Manufaetureu 
Episcopals, see Noneonfortnuts, sect. Episcopals,— M^rm^tf, sect. 

lJ:aM o*criminals before arrest, see ArreH, kc. 
^ of persons from jail, see Prison Breaking. 

. of prisoners of war, see Prisoners of War. 

Eves droppers, see Surety for good behaviour. 

E^mSn Kiprits, see Process, sect. Criminal. -^rre^, ^c. 
'^ _^ of parlies in civil case?, see Process, sect. Civil.-^ 

^ Proof, sect. Oath of verity.— loan. 

, of witnesses, see ? roof.— Process. 
Exchequer court Qf, see Excise and Customs, sect. General Obser^ 

vations* 
licisE AND Customs, 91 • 
General observations, 91 • 
r. Particulars common to both, 93. 

1, Offences tried by justices, 93. 
(I.) Seizures, 93. 

(2.) Offences, chiefly forcible, 9o* 

(3.) Prosecutor, 97* 

(4.) Proof of officer, payment, &c. 98, 

(5.) Costs, 9S. 

(6.) Offences at sea, 99. . ,., , ^ , . , 

2. Forcible offences, for trial of which before hfgher courts 

justices may prepai r, 99. 
(1.) Punishable capitall;/, 99* 
(<2.) Punishable arbitrarily, 100. 
IL Particulars regarding ENciseonly, 103. 



I 

1 . Oath of officer, 102. 

2. Recovering penaUieSy 103. 
(1.) General regaiation, 103* 

(2.) Modifications and Remarksi 104. 

3. Rectifying o^rchargeSf 112* 

III. Particulars regarding Customs only^ 112. 
l.Oathof officer, 112. 
2. Recovering penalties, 1 12. 
Execution, by officer, of citations, diligences, &c. see CtmtMis.^^ 

Appendix^ sect. Process, sect. Arrestment, sect* Poinding, sect| 

Distress, sect. Small Debt Act. 
■ — to enforce sentence in civil eases, see jtrrMmettt."^ 

P&indiiig* — ImfrwnmeHi. 
Executors, actions to, or against, see Parties* ^ 
Exercitor, see Mandate ^ sect. Shipmaster. 
Expences, see Process. — Rogtfg Momjf* — Jusiiea* 
Exposing child, see Homicidf, sect. Murder, Note. 
Extract of decree, see Process* 

Factor, see Mandate. 
Fairs, and markets, 115. 
Falsehood and fraud, 114. 

I. Forgery of writings, 1 14. 

II. Falsehoods against the revenue, II 7. 
HI. Falsehoods and frauds in general, 118* 

(1.) Conspiracy, 118. ^ 

(2.) False character, 118. 

(3.) Swindlmg, lis. 

(4.) False weights and measures, 1 18» 
Father, siee ChUdren. 

Fear, see Threats. — Lawhrrows* — Suretif tftie Peaec* 
Fences, see Higtways^ &c. sect. Construction, &:c. — Planinijgf &'Ct 

sect. Marcli-fences, sect. Injuring Inclosures. 
Ferries, see Highways^ Uc.-^ Soldiers ^ sect* Ferries. 
FlARS, 120t * 

Fine, see Punishment^ * 

Fire-arms, bearing, see Breach offhe PeaeCf Hcftc^Eicise and Cur* 
tonUm 

Fire-raising, see Mischtrfp Malicious, sect, Fiie»raising« ^ 

Fiscal, see Parties, sect* Prosecutor. 
Fishing, 120. 

L Salmon, 120. 

11. Herrings and white &b, 123* 

Uh Lobsters, 124. 
Flax steeping, see £dnt Steefing. 
Fiotsom, see Wreck. 

Flour, see Breads sect* Meal and Ingrediente. 
Forbidden degrees for marriage, see iucest* 

' time for Salmon &liing, see Fuhing^ sect Salmofu 
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Forbidden time for lobsterv, see FU!tmg, lect Lobsters, 

for shooting, &c, tee Gsfnf% &Ct secty Forbidden Ti 



Foreign state, enlisti ng with, ^ee Soldiery sect. Enlisting. 

Forestalling and reg rating, 124« 

Forfeiture, sec Baih sect. Forfeiture. — Sureiy tfihe Peace j^Smeeij^ 

for the Good Bthamwr. 
Forgery of writings, see Falsehood^ &c. sect. Forgery. 
.. of coin, see Treason » — Coin\ 

Form of process, stre Froceeu-^A^fendim^ 
Formula, sec NonconfirmittSi sect. Papists, 
Fornication, see Lewdness* 
Forests, see Pla/tiiftj^t 6c c. 
Forthcoming, see jirrestmeni^ Sec. 
Fortune tellers, see Vaiabond^* 
Forum, 1^5. 

I. Criminal case^^ 125, 

II. Civil cases, 127- 
Fowling, see Game, 6cc.^-»PigeofUm 
Fraud, see Fabebood^ &cc. 
Frauduknl bankruptcy, see Bankruptcy* 
Freemasons, sec Sedition j sect. Unlawful SocietieSb 
Friendly societiea, ii%. 

Fugas warrant, see Mediiaiio Fug<B. 
Furious persons, see Idiots^ &c. 
Furlough, sec Soldiers, ^cU Furlough. 
Furthcoming, see Arrestment, &c. 

Game, Szc. \3U 

L Qualification, 131* 
][. Forbidden time, 133. 

III. Trespassing, 135t 

IV. Muirburn,, 137. 

Games, unlawful, sec Gamng^^^Fagahnde, 

Gaming, 138. 

Gaol, see Imprisonmeni.^^^SpirHuous Liquors. ^'Prison Breai^d-^ 

Arrest^ &c. sect. Arrest. — Commitment for Ttiai^ — Funisbmeni. 
Gardens, bKakinjL'» see Plantings &c. sect. Breaking Yards*— Ti^/I. 
Gleaning, or gathering, see Poor* Note* 
Grace, act of, see Imfrisonment* 

■ , d^ys of, see BilU 
Guarantee, see Cautionary,-^ Letter of Credit, 
Gunpowder, 141. 
Gypsies, see ragahonds. 

Mabite and repute, see Theft, sect. Aggravation by situation of Thiefi 

Halter, see Highways^ &c. sect. Preserving Order* 

Hamesucken, 144; 

Harbouring Vagabonds, &c. see Vagabonds. 

HareS| see Gamt.. 



Haviets of Writs^ ekamining in a(:tions before justices, s^e Process* 
L ■ ' " I I up6Q'commissibny $ee Commssk4 it 

iake Proafi, &c. 
HawKBEsand rabtAiia, 145. 

L Regulations and penalties, l45« 

J[« Recovering penalties, 148* 

in* Protection ip pertons enforciflg^ 15 L 
iHeath, see Game^ &c. sect* Muir))um. 
Hedges, see Planiikg% &c. sect; March^fences, sect* r]\JQxii^g Idclo* 

sures,— ^f^^itfq^tf, &c« sect. Constructing, Arc* 
Heirs actions to, or against, see Parties* 
Herding, see Plantlngy &c. sect. Herding* 
Herrings, sec Fiskfn^ sectv Herrings. 
High Treason, see Tnitom. 
Hiouwats, BRIDGES, and perribs, )5I; 

!• Who have charge of highways^ bridges, and ferries ; their ttieet^ 
ingSy and officers, 151. 

IT. Constructing! preserving, and repairing highways, bridges^ an4 
ferries, 153. 
1. Width of highways, 153, 
2^ Lowering hedges, 155« 

3. Changing, or stopping up rpddt 155* 

4. Constructihg and regulating bridges and ferrie^i 156. 

5. Preseiving highways^ bridges, and ferries, from injury^ 1564 

6. Repairing highways^ bridges^ and ferries, 158. 

)U. Means of constructing and repairing bigbwayS| bridgeSi an4 
ferries^ 159v 

!• Statute labour^ 159. 

!3, Road and bridge money, 16I; 

3. Toll dues, 161. 

4* Mortifications^ l62. 

6* Case of Bridges and ferries in two counties, iS^* 
iV. Preserving order on highways. l62. 

1. Name on Carr, &c, 162. 

2* Driver in Chaise or on cart^ &c, 163^ 

3. Ob6tructing.--Bridle, l63i 

4. Near side, 164. 

5. Procedure for breach of order, l64. 
Highwaymen, see TSeft^ sect. Aggravation by manner* 
Hiring, see /^ofo/ibn. — Setyants. — TacL 

Holographf see Prcttf, sect. Writing,— i*rwfn^/|^/i, secf# Twenty 

Years." 
Hqi^Icidb, 165, 

General observations^ l65« 
J, Murder. 166* 
1^ What it is^ 165, 
9. Art and purt, l66. 
$• Punishment, 167. 
lU Culpable homicide, l6a. 

9 in 
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HI. Caeual homicidey 168. 
IV. Justifiable homicide^ 169. 

1. From public duty, l69* 

2. From private duty, 170. 

Horning and caption not competent on decrees of justices, see /at* 

Horses, see Ptsnting^ &c. sect. Injuring Inclo«urcs» sect. Herding.— - 
H{f{hv)dti$^ kc. sect. Keeping Order. — SoUUrs^ sect. Carriages 
and Horses.— TA(//, sect. Aggrayation from nature of thing Stolen. 

Bouse- breaking* see Thiftt sect. Aggravation by manner* 

Hunting, see Garni. 

Husband, see Marriagc-^Proof^ sect. Witnesses. 

Htpothkc, 171* 
1. Landlord's hypothec for renU 172. 

1. Rural subjecu, 172. 

(1.) Fruits, 17?. 
(2.) Live stoclc, 173- 

2. Urban subjects, 174. 

' V. Other tacit hypothecs, 175. 

iDicyn and Faaiovs Persons, 175. 

lllegitiosate children, see Ciildrett^ sect* Illegitimate^ 

Impress, tee SiomenficcU Impressing. 

iMPaXSOV M EKT, 1 7S« 

Improbatiou of executions and writs in actions before inferior courts 
see F^ihodf ^c. sect. Forgery, 

Incendiary letter, see Threais. 

Incest, 178. 

JncloeureSf see Plantingt &c— -ffiy^^aMiy/, sect. Construction, &c. 

Incompetency, see Juftsetf.^^Forum^^^Declinaiure* 

Indebiti 8olutio,see Becamfefuct sect. Indebiti Solution 

Indecency, see Lewdness. 

Indefinite payment, see Pajfment^ sect. Indefinite* 

Indentures, see Jlpfrtntkes^-^SMiers^ sect. Elnlisting.— iS^c«me/y, 
sect* Impressing. 

Indictment, see Proce//, sect. CriminaL — Arrestt &c. 

Indorsation of Bill, see BtOf kc. 

» I of warrant, see Jrust^ &c. sect. Crime beyond terri- 

tory^— >Z)M/re//. — Excise f &c. sect. Recovering Excise Penalties. 
— Breads sp^t. Procedure for punishment. 

Infamy, see PunisbmeMs$ sect. Infamy, — Proofs sect. Objections to 
' Witnesses. 

InUoiXSf see ^Marriage^-^CkiUrefi.'^Mtm^rs, 

InfecUous diseases, see Plague. 

Information, see Arrestt bfc^'CamtrntmentJor Trials — Exeise^ &c. 

Informer, whether a competent witoess, see Proofs sect* Objec* 
tions to Witnesses in cnminal cases. 

— , common, seePariies^ sect. Fk'osecutor.— -JExcwey {Sfc* 
S6CU Pr9ieeut§r*''^ame» 



iNJVmBJI, &1AL, 176. 

Iflnkeepersy see Ijoeation*-^Naut4f^ 8ic.— Alehouses* 
Insanitjysee Idhts^ kc^'^Crime in general. 
Instance, see Fortieth sect. Prosecutor. 
Institor, see Mandate^ sect. Conductor of concern on shore* 
Intxrest, 179. 

ratertaption of prescription^ see Preseription^ sect. Intermption* 
Indmation of assignations, see jfiei^nation.'^Competifim. 
" ■ ' • to fix trial, sec Liberatton. 

Intoxication, see JDrunkennets. — Crime in general. 
Intrinsic or extrinsic qualities of oatbj^ see Proofi sect. OatK of 
Verity. 

Jails, see Impn$onmeni.^^firity6Ut Liquori.^Ptison Breaking. 

Jesuits, see Nwconformi$tSf sect Papists. 

Jetsom, see Wreck. 

Journeymen, see Locaiion. — Servanfe.-^Apfrentica.^^Manu/itetureu 

'-^ComUnation. 
Judge Ordinary, see Juuices ^ ike feaee^ sect. Particulars not in 

Commission —Prf^^r. 
Judgment, see Process. 
Judicial declaration in criminal cases, tsce^ Proof, sect. Criminal.*— 

' Arru^ &«^ sect* Declaration.— Pf^M^xx. sect. Criminal. 
i in civil cases, see Procettf sect. Civil.— 

Proofs sect. Oath of Verity.— Lm^* 

ratification by wife, see Marriage, sect. Judicial Ratifica« 



tion. 
Judicio sisd, caution, see^ BaiL-^Border Warrants — Mcdiiatie 

Tuga Warrant. — Preeese, 
Jurisdiction of Justices, see Justices^- — Fontm^-^DeeSnature, 

■ of sheriff!^ bailies, &c. see Prefaee.-^Fatwn* — De^ 

cUnatmre^ 
Jus mariU, see Marriage. 

JuSTlCBt OV THE PBACB, ISC 

Lr History and appointment, 180* 
IL Nature of the office, IBl* 

Commission' and oath ; with remarks, 181v 
(1 .)' Commission of the peace, 1 8 h 
(S.) Oatkof office, 186. 
2. Other paptieulars, 186* 
Justiciary, Court of, see Arreet, &c. — RevUm* 
Justifiable homicide, see Homicide, sect Justifiable. 

Kalendar, alteration of, see Tackf sect. Landlord's Obligations, 
Note. — Servant^ sect. Oblieation to enter. Note* — Fisting, sect* 
Salmon, Note.*— Afirx ana Markets. 

Killing, see Homicide. 

King's preference lo landlord'is bypothcCf sec Hypothec j 

Labourers^ sec Location. 
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l.agan> see t^rtdh 

Xandlord's ObligatiofUr Bee 2Wi, sect ObUgttioos of LandilorA 

Land-Tax, 189k 

XfAWBORROW8| 190. 

Xiease, see Tack. 

Itccturesf see SediHotti sect. Seditious Meettngs, Note. 

Lcgaciesy see Sm^iii Debt AcU «tct Causes-^^Prv^ sei^t* Wiitiog 

of Party. 
X>egitimac79 lee CkMren^ sect. Lawful. 
Letter of cRSDiXy 193* 

' " ■ • '■* founders, see Sedition^ sett. Letter Fottn4en» 
Xietters of open doors> see Poindings 
■■ ' sappletnent* see Foruin*r^Marria£e, 

■ f niniiingt 4ee Liheraiioit* 
X<ettingj^ see Tacky — Location* 
i^EWDNEssy 193. 

XJbeli on coiQplaiAt» see i^roce/A ■■ ' 

— -^» or defamation^, see Justi^sy sect. Qhsjcrv^tipos o«^ second 

:^8sigiufncnt of connipi^sion. ' 
{liberation on act J 701 C-.6* 194* 

I. Fixing diet, 194^ 

II. Concluding trial» 19ff> 

Liberation act> see BaiL-^Cwfimimani fir Triak--^LAiffitfi^ ^ 
1701^'^fVrofigous /mfrisonment, 

or debtors, seis fmpru^Mwevt* 
License for alehousesi see Alehutis*, 

■ for shooting, see Gatne^ Note. 
JJnent see Mttmjactures. — lAnU Hetping^ 
Lint, steeping, '*97' 

Litem, oath in, see kroof, ttcx^ Oath in litepi* 

Loan, 398. 

Lobsters, see Fishings sect. Lobsters. 

.Local militia, see Mifttia^ sect. Local* 

Location, 199* 

Lochs, steeping lint in, see Linf, sieepiftg* 

Locks, picking, see T<i&^. — Crime in gever,ah 

Loosing arrestments, see Arrestmeritf seet* Loosing. 

Lord's Day, profaning, s?c Prc^anity^ ^cpt. Breaking of Sund:ly. 

Lost goods, whether transferred by bona fide pprchgse» gift, pawni^ 

&c. see Salet sect. What may be soIAt^RUI <^Encbangf* 
Lotteries, 202. > . 

Madhouses, s^c /i/w/^, ^A Not?. 
Madmen, see Idiots^ diC^T^Crme fft general,, 
Magistrates of boroughs' their jurisdiction, see Preface* 
Maiming, see Injuries^ ReaL 
Maintenance of children, s?e Children* . 

Oi . — of Poor, see Poorl- 

Management of others ai^airs, see M^nt/afe^^^Jltcon^eftse, sect^ 
Negotioru^ Gestip* 
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Makdate, 203* 

I. Constitution and evideoce* 203* 
II* Mature of contract} 204* 

1. Obligations and powers of niand«tar]r» 204* 

2. Obligations of inandant> 206. 

III. Tennination» 206. 

IV. Implied mandate^ 207/» 

1. Shipmaster, 207* 

2. Conductor of concern on shore* 208* 

3. Servant, 208. 

4. Advocate and procurator, 208. 
Manufactures, 209. 

I. Breaking into home, &c, to carry off or destroy manufac- 
tures, &c. 209. 

II. Enticing workmen abroad, or exporting tools, 209^ 

III. Embezzling materials, tools, or drugs* 210. 
J V. Workmen combining, &c. 211. 

V. Contract between master and servant, (2 12* 

1, Fulfilment of it in certain manufactures^ 212^ 
2* Disputes in certain manttfacti|rcs, 212. 

VI. Health and instruction of manufacturers of cotton and 

woollen, 213. 
Marches, straighting, see Planting^ S^t. sect. Straighting Marcbesi 
March fences, see Plantings Csfr. sect. March fences. 
Mariners, see Seaman. 
Marines, see SoiJitu, first Note. 
Markets, see Fain, &c. — FaJs^bood, sect. False Weights and 

Measures. 
Marriage, 213* 

i. Irregular marriage, 213» 

1. No proclamation of banns, 213* 

2. Not a clergyman, 214. 

II. Consequences of marriage, 215. 

J* Powers and rights of husband, 215. 

(1.) Communion of goods and jus mariti, 215. 

(2.) Curatory, 21 6. 
2. Obligations to third parties by wife, 2 1 /• 



(1.) Debts before marriage, 217. 
(2.)- 



Personal obligations during marriage, 2 1 S, 
(3.) Wife's crime, J 19. 
(4.) Wife's own property, 219' 
(5.) Praepositura, 219« 

3. Donations revocable, 220. 

4. Judicial ratification by wife, 221. 

5. Effects of dissolution of maniage, 221. 
Martinmas, see Strvant, sect. Obligation to enter. Note ; sect. 

Obligation to continue. Note — Tack, sect. Landlord's obli|;a* 
tions. Note y sect. Tenant^s obligations. 
Masons, free, see Sedition^ sect. Volawful societies^. 
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MastcTr see Servant. 

Meal, adulterating, &c. ftee BreJti^ &c. 

MSDITATIO ^UO£ WARRANT 222. 

K When ooinpeunt^'222. 

IL Procediiret 224. 

HI. Cantioner*! obligation, 227* 

IV. Security after decree, 228. 
Member of Parltament, see impnsonmtntm , 

Merks, see Sc9i$ 'NLomif. 
Militia, 229- 

I. Regular, 229. 

II. Local, 230. 

Minister executing wills as a notary, see Prtofi sect. Writing. 

Minors, 230. 

MiscHiBFt Malicious, 233* 

I. In general* 233. 

II. Fire-raising, 234. 

. 1. How constituted, 234. 
2. How punished, 234, 
Misprision of treason, see Ttfituon. 
l^obbing, see Aior. 

Money, see Trttuon. — Coin.^^Tokatsm — St^s Mcncy. 
Muirburn,' see Gamt^ &c. sect Muirbum* 
Muirfowl, see Gamc^ &c. 
Murder, see Homicide^ sect. Murder. 
Mutiny act, see SoUien. 
mm , encouraging in soldiers or sailors, see SolditrSf sect. £n< 

listing, Note. 
Mutual inclosures, see PkuUingf &c. sect. March«fences. 
Mvtuum, see Lsan. 

Natural child, see Children, sect. Illegitixnate. 

NaUTA, CAUPONES* STABULARII, 235. 

Navy, royal, see Seamen. 

Near side, see Higbvoay^^ &c. sect. Near side. 

Negotiorum gestio, see Recompense^ 

Nightwalkers, sec Surety for the Good Behaviour, — Letvdnett. 

Nonage, see Minors. — Prwff sect. Objections to Witnesses. 

MONCONFORMISTS, 23('. 

I. In general, 236* 

II. Papists, 237« 

III. Episcopails, 238. 

Notaries signing, see Proof, sect* By Writing. 

Oath of Calumny, see Proof. 

of verity, see Proff. — AffidavU^'^Bankrnptej* 

in supplement, see ProoJ, 

of witness, see Proof, -^Process. 
■ on commissiop) sec Commissm^ Sec, 
Oaths, 240. •« 
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I. Required by law, 240* ^ 

II. Forbidden by law» 242. 
Objections to witnessesi'see Proof* 

Obatmcting constable* &c* see De/oreement.'^K^t.-^Hi^hwajt.'^ 

lExcue. — Breads 6ic* 
OffenceSf see Crime in general. — The different crimes. 
Old stile, see Taetf sect. Landlord's obli^tions. Note. — Servant^ 

sect. Obligation to enter, Note. — Fubtng^ sect. Salmon, Note. — 

Fairs and Markets. 
Open doorsy see Pr^cesst sect* Procedure on Complaint.----/'offlKd&f • 
Orchards, see Plantings &c. sect. Breaking yards, orchards, &c.— • 

Thefi. 
Order, see Mandate.^-^Axt and part in the different crimes. 
Ordinaiy, judge, see Justices^ &c. sect. Particulars not in Commis* 

sion. — Preface. 

I , sessions, see Sessions of the peace. 

Outlawry see Bail. 
Oysteis, see Fishings last Note. 

Papists, sec Nonconjirmiets, sect. Papists. 
Parents, see Marriage. — Children. 

, beating of, see Injuries$ Real. 
Parish, legal, of poor, see Poor, sect To whom* 
Park, trespassing into, see Planting and Inclosing^ sect. Preventing 

and punishing injury « &c«-^G«m», sect. Trespassing* 
Parliament, members of, see Imprisonment. 
Parole evidence, see Proof, sect. Witnesses. 
■■ ' , breach of, see Prisoners of War* 
Parsnips, stealing, &c. see Turnips^ &c. 
, Partial payment, see Parent ^ sect. Partial. 
Parties in an action, ^43. 

I. Criminal prosecution, 343. 
!• Prosecutor, 243. 
3. Defender, 245. 

]I. Civil action, 245. 

1, Pursuer^ 245. 

2. Defender, 246, 
Partnership, see Copartnery. 
Partridges, see Game^ &c. 

Passengers in stage coaches, see Stage Coaches. 
■ to the colonies, &c. see Emigration* 
Passing soldiers wives, &c. sec Solditrs, sect. Passing Wives^ &Ct 
■ vagrants, see as above. — Vagabonds. 

Pawn, sue Pledge. — Hypothec. — Spirtueus Liqnote* 
Pawnbrokers, see Pledge^ sect. By Statute. 
Payment, 247. 

Partial.— Indefinite. — Before«hand«-«-Proof.<^Pre8umption, 
247-249. 

Peace, see Surety of the peace.-^Breaeb of ike peace ^ 
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Pease etealinp, &c. sec Turnip$^ &c« 
Pedlare, sec Hanakers and P^iUars. 
Peer, see DecUn^iiure. — Imfrisonmefii^'^Prfifi 
Penal actions, see PartkMf sect. Civil AcUon. 

PiRJURY, PREVARICATION, and SUBORNATION of FCAJURY, 249* 

!• Perjury, 249. 

II. Prevarication, 250. , 

HI, Subornation of perjury^ 251. 
Personal and transmissible, see Parties^ &c« • 
Petty Ses^ons» see Sisji^m rftk fMt$* 
Pickery, see Thtft. 
IhoEONS.&c. 251. 

Pigeon-houses, breaking, see Ptft^mt, &€* 
Pilfering, see The/i. 
Pillory, see Pmiuhmfini^ 
Piracy, 252. 

Plague, 252. i 

Plantations, see Emigration, \ 

VhKurmQ and enclosing, 253. 

I. Provisions for facilitating and encouraging, 253. 
1. March-fences, 253. 
2* Straighting marches, 254* 
3. Rimrig, 255. 

II* Provisions for preventing and punishing injury, and indcmQi* 
fying owners, 256. 
!• Subsisting Scots acts, 256. 
(1.) Injuring or leaping over inclosures, 5cc» 257* 
(2.) Breaking yards or orchards^ 257* 
(3.) Herding, 257. 
(4.) Injuring trees, 258. 
(5 ) Tenant answerable for familyv 258. 
«. Bntirjh acts, 259* 

(!•) Damage from parish, ^c. for injuring trees, 259^ 
(2.) Punishmetit for injury, 259. 

(3.) Injuring trees or plants at night, &c, 26Q» ; 

Playinp, see Gaming. — Lotteries. — f^agahonds. j 

Pledge, 260. ^ 

J. At common law, 2(J0» 

II. By statute, 26 1. 

3. Taking pawns, &c. 26J. 

5>. Redeeming pawns, &c. 263. 

3* ForfeiUDg and selling pawns, &c. 264« 

4. Pawning or redeeming goods of otber^, &c. 26j* 

5. Penalties, prosecutions, &c. 20'7* 
{^lougb goods, poinding, see poinding* 

, destroy ingf see Mischief, . 

Poachers, s^e Garnet 4ur. * I 

PofKDiMG, 268. I 

, or detaining cattle trtspasslng, see Platttiug, &c. secC 
Hcy4»ng- 



Pont, ttim 

I. Collection of funds, 272. 

II. Distribution of funds, 274. 
• 1. Bj whom, 274f 

2. To whom, 274. 
popery, see NoneonfirmutSf sect. Papistt* 
Posting, see Location, — Highways Bee. 
Potatoes stealing kc. see Tjtmi/i &c. 
Powder, see Gunpowder^ 

Pr«positor» see Mandate^ «ect. Conductor of coneefo on shore. 
Pi^positura of wife in family ftfiFairs, &c. see Marridgt^ sect. Pra- 

positura. 
Precognition, see Arrett* ^c sect^ Precognition. 
PrcfcrcncCf see Cwnfetkio^* 

pRBSCRl^TION, 2/6. 

' i. Kinds of it, p6. 
40 years, 276'. 
20 yearsf V7' 
7 years, 277. 
6years, 27H.. 
5 years, ^27^» 
3 years, 279- 

II. General observations, 28i2. ,. • 

III. Interruptions, 282. 

Presence of accused, sec Process, sect. Procedure on Complaint. 

Presentment, see Anest, &c. sect. Precognition* at the end. 

Pressing seamen, see Seamen^ sect. I Repressing. 

IVcsumption of payment, see PnymcnU 

Prevarication* see Perjury* sect. Prevarication* 

Prices of work, sec Location* 

Printers, &c. sec Sedithn^ sect. Printers. 

Prison, sec Spirituous Lifwrs. — Prison Breakiag* 

)*^ISON-BREAKIN<S.t 284. 
PaiSONERS OF WAR, 285. 

m ' — for crimes* see Arrcstt &c. sect. Arrest* — VomtfAtmsnt* 
— P^nlshwf it. 

■^ (<fr civil causes, see Impritonmcnt.'^McdUatio Fuga 
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Private perso^^his duty in arresting criminals* &c. see Constable 
, - *^«° self-defence, see Homicide, — Injuriifs RcaL 

IVized loaves, see Bread. ( 

I'robation, see Proof, 

Probative writ* see Prwfy sect. Bj writing. 
Procedure, see Process. 
P&ocEss,285. 

1. Criminal cases* 285. 

1. Complaint* 2 SO*. 

2. Procedure on complaint* 28iV 
\\. Civil case^ 2(^3. 
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Procnratator-fisealt bcc Parties^ sect, Criminah 
Procurators* sec Proceitt at the beginning. 

PROPAMITY* 296. . 

I. Profane swearing* 296. 

II. Scoffing at religton* 29^. 

III. Disturbing public Worship, 297. 

IV. Breaking of Sunday* ^97- 

Profit hj another^s loss* see RmmpemSf sect. Profit bf another's 

loss. , 

Promise, gratuitous* cannot be proved by witnesses* ace Loan. 
Plt>inissory-note* see Bill of Exchange.-^lnler^sU 

Proof* 29^. 

I. In criminal casest 299. 

1. Oath of calumny* 29^. 

2. Judge's private knowledge* 293. 

3. Confession of accused* 298. 

4. Witnesses* 299* 

(1.) Objections to them, 299^ 
(2.) How examined* 302. 

5. Articles produced in evidence* 302. 

6. Culprit's proof, 303. 

7. Proof in general, 303. 

II. In civil cases, 304. 

1. Oath of parly, 305. 

' (I.) Oath of calumny, 305. 
(2.) Oath of verity* 305. 
(3.) Oath in supplement, 30?. 
(4.) Oath in litem, 308. 

2. Writing of party, 308« 

3. Witnesses, 311. 

(1.) Objections to them, 311. 

(2.) How ekarainedf 312. 
Prosecutor, see Parties, sect. Criminal. 
Prostitute, see Lenudness. 
Provocation, see Injuries, Real.-^Hffmkide, sect. Ciilp^ble, sect* 

Justifiable. 
Pabcrty, see Mi«arj.-^C^«rtf». ^, ', „ ,,. ._. ,. 
Public worship, sec Frofaaitj, sect. Disturbing Public Worship.— 

''Nonconfamnits* 

PUNJBHlflKNT, 313. . 

Imprisonment.— Fine.—Banishment.— Whipping and Pillory.— 
Infamy.— Deprivation of office, 297''9» 
Pupils, see Minors* 
Purchase, see Sale^ ; . . 
Pursuer, see Parties f sect. Civil. 

QUAKSa's AFriRMATIOK, 3l6. 

Qualified oath, see Proof, sect»'OfttH of Verity. 
Quarantine, see Plague. 
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Quarter sessions^ see Sisiiom tfibe Peaee.^Raneio. 

Quartering soWicfb, see Soldten^ sect. Quartering. 

Qui tarn informer, see Excise^ &c. sect. Prosecutor.— Ptfr/if/| sect. 

Prosecutor.— Game* 

» . 

Babbit warrensy breaking, see PIgions, ttc^^Tkeft^ sect. Another's 

property. 
Kaffle, see Lotteries* 

Ratification by wife, seq Marriage^ sect. Judicial ratificationr 
Rating wageSf work^ &c. see Location* 
Reading riot act, see Riot^ sect. Riot Act. 
Recoomizancs, 317* 
RicottptNCB, 317. 

L Profit by anothei^s loss, S17* 

II. Negotiorum g^tio, 317. 

HI. Indebiti soiuUo, 318. 

IV. Relief of co-obligants and cautioners, 319*. 
Recompensation, see Compensation^ sect. Recompensation. 
Red and black fish, see Fishing^ sect, salmon. 
Redemption of land-tax, see Land:ta3C. 
Reference to arbiters, see Submission* 
■■ - to oath, see Proofs sect. Confession of Accused, sect. 

Oath of Verity. — Process^ sect. Civil. — MandatSf sect. Advocate 

and Procurator. 
Regality, burgh of, jurisdiction of its magistrateSy see Prsface- 
Registration, to found constructive decree, if competent for jus- 
tices, see Arrestment, Note. — Poindingf Note. 
Regratirig, see Forestalling^ &c. 
Relevancy of libel, see Process^ sect. Criminal. 
Relief of cp-obligants and cautioners^ see Recompenses sect. Re-i 

lieff &c. 
Religion, see Profanity. — Noneonfbmusts. 
Rekxration, tacit, see Tack^ sect. Termination. — Servants^ sect. 

Termination. 
Removing, see Tack* 
Rents, see Tack. 
Reparation, see Damages, 
Reprobator, protesting for, see Pro^^ se^t. How witnesses examined 

in civil cases. 
Rescue of prisoners, see Arrest^ &c. sect. ^^fteAU^^Prisen Break* 

ing.-r-Prisoners of War. 
Reset of Theft, see Thefi^ sect. Reset. 
Responsibility for others, see Damages^ sect. By others. 
■ of justices, &c. see Justsces, at the end. 
Retention, 319* 
Revenue, see Excise and Customs. 
HxviEw, 320. 

I* Criminal casesi 320. 
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IL Civil cteesi Sth 
RtOT, 3^?. 

L At comtton law, Sti, 

If. Riot act, 333. 
Risk of goods sold, see S4ihy sect. Obligatioti to deliver } of goods 

bofTow«d« see Zhmji 9 of goods hired, see LoeaiMf. 
Rivers^ see Fuhings^ secti SalraoDi — Li^t^ steefiHg, 
'Koad$, see Uighmayff &c* 
Robbery, see Thefts sect. Aggravation by ^ItLnnev.^Homieidt, sect* 

Justifiable* 

RoOUK-Mt>NEY» SU. 

Rogues, see Vagabonds. -^R^pu^nwi^* 

Roman Catholics, see ifoheo/tformuU, sect. Paphti. 

Running Letters, see Liheratum. 

Rl^nrigy division of, sec PUtniing^ &c* sect. Runftg« 

Sabbath breaking, see Prcfanitj^ sect* Breaking of Sunday 
Sailors, see Seamen* 
$ALE, 325. 

I. What may be sold, 3^6. 

II. Formation of contractf Sit' 
J 1 1. Obligation of parties, 327* 

1. Of seller, 327. 
(1.) To deliver, 327- 
(2.) To warrant, 329* 
C. Of buyer, 330. 
(I.) To receive, 330. 
(2.) To pay pri<!e, 330. 
Salmon, see Fishings sect. Salmon, 
baiters, see Colliers, &c, 

Sanctuary, see ImprisoHm(n$>^-Medtiath Ftigie Warrant. 
Saturday's slop, see Fishings sect. Salmon. 
Savings bank tor labourers, &c. see Banks for Savtngi. 
Scales for weighing, see Fa/seJmd, &c, sect. Falie Weights and 

Measures. 
ScitooLS, 33 K 

I. Parochial, 321* 

II. Private, 331. 

Scoffing at Religion, see Pro/aftii/i sect; Scoffing at Religioh. 
Scots Money, 332i 
Sbamkt*, 332. 

I. In the Royal Navy» 332* 
I. Impressing, 332*. 

(I.) General exemptions, 333. 
(2.) Particular exemptions^ 333. 
ft. Provisions regarding seamen of the Navy wheh entered, 335* ^ 
Civil power and courts^ — Pay to family, &c*— Porsonaiiu^ 
seamen ; forging letters, 6cc. 335-338* 
IJ, In the merchant and fishing scrvitei 332^. 



1. Merchant senrice, 338* 
S. Fishiog service, 339* 
Sbarch warrant, 339* 
Sedition, 340. 

J* Sedition at common law, 340. 

IL Seditious meetings, &c* by statutey340.'^ 

1 . Unlftwfol societief» 340» 

3. Printers, letter-founders, |Scc«343. 
Seducing soldiers from their alk^ance, &c« see SoUierif seet* 

Enlisting, Note. 
Sisizure of run goods, 6bc« we Excise and Customs^ 
■■■ of criminals, see Jlrrestf Isfc* sect. Arrest. 

Self-defence, see Honucidct sect. Culpable, sect* Justifiable* 
Semiplena probatio, see Proofs sect. Oath rn Supplement; 
Sequestration of traders, &c. see Bankruptcy • 

SicRVANT, 345. 

N I. Formation of contract, 345* 

II. Obligations of parties, 346. 
U Of servant, 346. 

(i.) To enter, 346. 

?2.) To continue, 347. 

(3.) To do work required, 349* 

f 4.) To behave respectfully, 349J 

(5.) To avoid turpitude, 349. 

(6.) Conse<(uences of failure, 35(X 

2. Of master, 350 

(1.) To receive servant^ 350. 
(2.) To allow him to continue, 350. 
(3.) To treat him well, 351. 
(4.) To pay wages, he, 352. 

III. Termination of contract, 353. 
1« Modes of termination, 353. 
2« Character of servant, 354* 

SESSIONS OF THE PEACE, 355. 

Settlement of poor, see Po^r, sect. To whom. 

Sheep, dogs killing, see Damages^ sect* Vitious Animal, and N6te« 

Sheriff fiars, see Fiars. 

Sheriffs, their jurisdiction, see Preface, 

Shipmaster, see Mandats.-^Looation.^Nauta, l^c.^Damaga, sect. 
Shipmaster* 

Ships, destroying, SS6» 

Shipwrecks, see iVrecks. — Ships destroying. 

Shooting, see Game^ ^c.—Hot»icide.—£s(cise and Customs^ sect. 
Seizures, cect. Forcible offences punishable by justices, seer. For- 
cible offences before higher coum.-^Pigeons. ^Damages, sect, 
Vitious Animal. 

Sict bill, see Imprisonment^ 

Sinking ships, see Skips deUroymg^ 

Small debt act, 356« 
I. Consiiiution of small debt .court, 356, 
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• 

IT. Causes competeot, 357* 

HL Procedure, 958. 

IV. Review^ S6U 
Smolt8» see Fitking, sect« Salmon. 
Smuggliogy imponiog or exporting goods wilhovt pajing duties^ <&c% 

see £«e//e, &Cw— &iiSr, seen What may be sold. 
SnoWf killttig game in, see Gamit sect. Forbidden time. 
Societies, friendly, see Friemdij Socieius. 
»■ nnlawfuly see C0mbmaiwm.^^S€ditmM. 

■i debating, see SediHon* 

Society, contract of, see CepMrtnery* ^ • * 
Sodomy and Bestiality, 963* 
Solatium, see Damages^ sect. Delict. 
Soldiers, 962* 

1. Enlisting, 962. 

lU When enlisted, 9<;4. 

Canteens.---Carriage8 and horses.— Chelsea,— Ci?il power 
and courts.-— Clothes, forage, &c.— Desertion.-— Fer« 
ries. — Furlough. — Game. — Passing wives and children. 
—Quartering.— Toll-dues.— Tiades, 964^371- 
Somers, see Vagabomli. 
Special sessions, see Sessions rfths Psacf* 
Spirituous Liquors, 971* 
Spuilzie, 373. 

Stablers, see Location. — Nauta* 
Staoe-coaches, 373. 

J. Number of passengers, and their places ; marking, number and 
owner, 373. 

II« Height and place of luggage, 373. 

Hi* Counting and measuring, 376' 

IV. Leaving horns; endangering; delaying; embesssling; insult* 
ing ; overcharging ; finng, &c. 376- 

V. Conniving, 378. 

VI* Procedure, general penalty, &c. 378* 

VIL Criminal prosecutions for injury to passengers, &c. 379* 
Stamped paper, see Vtno/^t sect. Writing of party. 
Statute labour, sec Highnayi^ &c. sect. Statute Labour. 
Stealing, see Theft. 

Steeping lint and flax, see Uni, skeping* 
Stewarts, their jurisdiction, see Prtface. 
Stile, old and new, see Tack, sect. Landlord's obligations, Note.-^ 

Sirvanif ^ect. Obligation to enter. Note.— /V^Atff^, sect. Salmon, 

Note.— -fVitrx tf»</ Markets. 
Stolen goods, whether transferred by boua Jide purchase gift, pawn, 

&c. see Sale^ sect. What may be sold* 
>■ ^ ' ' '■■, searching for, see Search Warranty ftc. 

- bills or bank notes, see Bill. 
Stoppage in transitu^ see Sale^ sect. Obligation to deliver. 
Straightingmarchts, see Plantin^^ sect. Straighting Marches* . 



iNpsx. 465 

Striking worky see Combination^ 

Sturdy beggars, see Fagahonds. 

Subjectioo, see Crinu tn generd^-^Servant^ 

Submission, 380. 

Subornation of perjuiy, sec Perjwy^ sect. Sabomation, 

Subscription of writings, see Proofs sect. Writing. 

Sub-tack, see TacL 

Suicide, see £Ki»iiia;/<2^, sect. Murder. 

Summons, see Process. — Small Debt Act. 

Sunday, breaking of, see Profanity^ sect. Breaking of Sunday. 

Supplement, oatb in, see Proofs sect. Oath of Supplement, 

•*— ^9 letters of, see Forum, sect. Civil Cases. — Marriage^ 

sect. Husband's curatory. 
Surety op the peace, 380. 

■ ■ ■ ' - . ^ POR THE GOOD BEHAVIOUR, 382. 

■ in civil obligations, see Cautionary, 
■' in crimes, see Bail* 

Suspension^ see Revteav. 

Suspicious persons, see Arrest, kc.^Fagahttds.^Suret/ for tie 

Good Behaviour, 
Swearing, lawful, see Oaths — Froofi—Cmffiisshn.^A^vit. 

— — unlawful, see Oaths* — Profanity. 

Swindling see Sabehoodf sect. Swindling,— TA^/J, sect. Taking, 

Tack, 383. 

I. Formation, 384. 

II. Obligations, 384. 

1. Of landlord, 384. 
% Of tenant, 386. 

III. Transference by tenant, 387. 

1. Assignfition, 3&7. 

2. Sub-tack, 388. 
.IV, Termination,, 38SU 

1. Before the term, 389. 
'^ 3, At. the term, a89. 
Tenants, see Taci,^Hyfothee.^Planiing, sect. Tenant answerable 
for family. 

Tcrro-day, see Tact, sect. Obligations of landlord ; sect. Obligations 

of tenant.— ^^rp^»/j, sect. Obligation to enter. 
Test, see Noncofformists* 
Testaments, execution of, s^ Proof, sect. Writing. 
Theft, 389. 
I. What it is, 390. 
1. Taking, 39a 
S. Cariying away> 3^1. 
^3. Anothe/s property, 391. 

4. Clandestinely ? 392. 

5. Feloniously, 392. 

6. For profit, 393, 

c S 
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If. How &r proved by possesiioDf S93» 
IIL How punished, 593. 
!• Simple theft, 393* 
2. Aggravated theft^ 39^ 

(1.) By nature of thing stolen, S94. 
(Q.) By toanner of theTt, 394. 
(3.) By situation of thiefy 396. 

IV. Reset of theft, 397, 

V. Theftbute, 399- 
Theftbute, see Tieff, sect. Theftblite. 
Threats, 399* 

Tippling, see Abhmues.—SfitUwi^ Lifmrtc^Drvnl^iuss. 
Title to pursue^ see Parties^ 
TOKSNS, 400, 

Toleration act, see Noneonfofffmis^ tett. Bpisfeoj^U.— •Mirf«Jnfr> sect. 

Irregular. 
Tolls, see Highways^ &c. sect. Toll-dues.— *«fer/, wet. TolWoeiu 
Tools exporting, see Manufactures^ sect. EnticHig Worktten, Ac. 
Trades by sdMiers aM sailon within bnrgh^ see ^SMBmt ^^U 

Trades. 
Training to arns, &e. sec Tteami% sect, Urian^ftil Trmningy i&c. 
Thansactiobt, 401. 

Transmission of actions to or agaimt rtepreientiMi^fvSy see ^arfku 
Transportation, see, Wrwgmt Impruwment. 
TUASOK, 401. 

I« Treason, 401. 

II. Misprision of treason, 403. 

IH« Unlawful training to arms« &c. 404, 
Trees, injuring, see i*&»/tVfjf, &c. sect. Proviaions fear punlshtng in* 

juryy&c* . 

Trespass, see (?«w, fltc. sect. Trespass.— P*r»/»»jf> Ac. acct» Provi- 
sions for preventing and punishing injury, -^c. 

Trial of offenders, wtArrtsU tic.—Qommiimgmfin'TriiAi^rroc^^i. 

TvRNiPS, &c. Stealing, &c. 405. 

Turnpikes, &c. see Hkhmays.r-Soldier^t 9^^ Tlimpilccs. 

Ttit^rs, see Mfncrs.--fyufis^ 4fc€V 

Types, see Sedithftf sect* Letter Founders. 

Unlawful assembly, see R<ol.^jSrttei<wi* 
p. weapons, see Breach efthe feaee^ lall Not^ 

■ games, see emmHg*'---Faf^^b&iuli^ 

Unskiifulness of artificers, see Location^ 

of professional men, see Mandate* 
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Usury, 405. 

Uttering forg^ writings or coin, see Pi4sek0(fH, HwcT* ¥oij?iry.— 

Coin.-^Crime in QenaraU 

Vagabonds, 405« 

Vagrants, see Vapdhndi* — ^^fff^ Mottef^ 

Vegetables, stealing, &c. see Tunrift, ^e. ^^ « 

y erity, oath of, see Prgrf^ sect. Confeiisio not aqcused ; sect. Oatfi 
of ycrity.— 4J!c?<iw/. — Bankrupt^. 



View, proof npon, see Aw^ atct. J^gft's piivyrtft kaovle^ge. 
Violent profiti, see Dama^s,^^Sfui/z$$» 

■ theft, see^ Theftt sect* AggravatdU 

Vitiation of writingiy see FaUcboodf &c» ted. Forgery of wriciags* 

VoLUMTEERs, 409. 

Wager, see GmtMg* 

Wages, see Location. — Servant. 

Want, see Poor, — Crimt in generate 

War, prisoner of, see Pritaturi of Wait* 

Warning, see Servantf sect. Terminatiofl.7-ff4«i, MCt Tcr^ifauH 

don* 
Warrandice, see Sale. — Taci. 
Warrant to arrest Criminal, see Jrmtp Sf4!. SMt Anfst**^PfMr/#t 

sect. Criniinal* 
* to search, see Search Warrc^. 

■ Co coimpit crimiosil for e;ic»9iiaii|iQDf 9^ 4m^t 9t^. mi^ 
Arrest. 

■ to commit for trial, see Commitmeni Jpr Triai. 

■ ■ de meditatione fugae, see Meditatio FugM Warrant. 

■ ' ' , border, see Border Warrani, 
, indorsing, see Arre$t^ sect. Crime beyond territory.-^ 



Distrits^^-Exctse and Customs. 
Watering lint and flax, see Lint steering. 
Weapons, milawful, see Breach of the. peace f Note* 
Weavers act, see Mauufacturts^ sect* Uispates in certain Mantle 

fiictures* 
Weights and measures^ &c. see Falsehood^ ftc sect False Weights 

and Measures. 
Weirs, see Fishings sect* Salmon* 

Wheels, breadth of, see Highways^ &c. sect* Preserring from Injaij. 
■ , width of, see Stage Coachei. 

Whipping, see Punishment. 
Whisky, see Spirituous Liquors* — Alehouses. 
Whitsunday, see Servant f sect. Obligation to enter, Note 9 sect* 

Obligation to continue. — Tack^ sect* Landlord's oblig^ons. Note | 

sect. Tenant's obligations* 
Wife, her sitnation as to curatory, we^ Marriage^ sect^ Husband's 

powers. 
•, her obligations, see Marriage^ sect. Obligations by wife* 
-, punishment of, see Marriage^ sect* Obligations by wife.—* 

Pumshment.-^Crime in general. 
-, her pneposituray or implied mandate to order goods for the 

family, see Marriage^ sect* Pnepo8itunu-^Pr«^ sect. Oath of 

Verity. 

her admissibility as a witness, see Prpof. 
Will, execution of, see Proof sect. Writing* 
Winter herding, see Planting^ &c* sect* Herding^ 
Witchcraft see Vagohnds. 
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Witnesses in parole proof, see Proof. — Proati^ 

— — to Writings, see Pr$off sect Writing. 

Woody see Plantings ^c.'-^Miiehief^ Malidoiu* 

WooHeDy see Mamfoitures* 

Work, fixing prices of, see Location. 

Workmen, see Servanis. — Location* — CombifMiion. — Manufaciuresm 

Worship, disturbing, see Profanity^ sect. Disturbing Public Wor« 

ship.— >^off£9ii/om»///« 
Wrecks, 409. 

Writ, it's efiect as evidence, see Proof* 
' ■ » production of, in process before justices, see Process^ 

9 examining havers of, on commission, see Commuswn to idki 

Proofs^ &c. 

WaONOOUSmPRISONllBNT, 411, 

Yairs, see FitUng^ sect, Salmon, 

Yards, breaking, see Plantings &c» sect. Yards and Orchards* 
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Affidavit! 413. . ' 

Arrest, Declaration, and PRECoGNiTioNf 413. 

1. Petition by procurator-fiscal, 413. 

2. Warrant to arrest for examination^ 414. 
3* Indorsing warrant, 414. 

4. Prisoner's declaration, 4 J 4. 

5. Applicationforcitationofwitnessesinaprecognitioni415. 
6« Warrant to cite Vritnesses, 415. 

7. Copy of citation to witnesses, 415* 

8. Precognition of witnesses, 415. 

9. Commitment for examination or farther ezaminationi 415. 
Arrestment, 41ff. 

Bail, 416. 

1. Petition for bail, 41& 

2. Deliverance on it, 417* 

3. B^l, 417- 

Commission to take proofs, &c. 418* 
Commitment for trial, 419» 
Distress, 419. 

1. Warrant for distress, 419. 

S. Note to party^ 420. 

3. Execution of distress^, 420* 
Excise and customs, 420* 

1. Information, 421. 

2. Warrant for citation, 421* 

3. Judgment, 421. 

4. Warrant to levy, 422* 
Lawborrows, 423. 

1. Petition for lawborrows, 423« 

2. Order for oath, 424. 

3. Oath, 424. 

4. Order for caution, 424. 

5. Cautioui 424. 

6. Commitment for not finding cauUoni 424, 

7. Action of contravention, 425. 
Meditatio fugje warrant* 425. 

1. Petition of creditor, 425. 

2. Oath of creditor. 425. 

3. Arrest for examination, 426, 

4. Declaration of debtor^ 42& 
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5« Commitment for camion* 426. 
6* Caiidon«i2& 
PomniiiGt 427* 

]. Charge* 497* 

fL Execution of charge» 427* 

3. Oath to ampraiserst 427* 

4. Schedule for debton 427* 

5. Execution of poinding* 427- 

6. Order for tale* &c. 428. 
Process* 428. 

1. Complaint for an assault* 428* 

2. Complaint for shooting without qoalification* 429* 

3. Warrant to cite* 429- 

4. Citation of defender* 429 
5« Citation of witnesses* 430. 
6« Execution of ciution of defender* 430* 
7* Execution of citation of witnesses, 430. 

5. Flea of the defender* 430. 
9. Interlocutor allowing proofi 43 1 • 

10. Examination of witnessesi 43 !• 

11. Judgment* 431. 
] 2. Claim for wages, 432. 
13. Judgment on clsdm* 433. 

Review, 433. • ^ ? 

Small debt act, 433. i 

1. Complaint, 434. ! 
2.. Warrant for citation* 434« 

2. Citation of the defender, 434. 

4. Execution of ciution of the defeDder, 434< 

5. Citation of witnesses* 435. 

6. Execution of citation of witnesse?^ 43^. 

7. Second ciution of defender, 435« 

8. Decree* 435» 
$. Charge for payment» 43 & 

10. Execution of charge* 437* 

11. Warrant to cite for rehearing, 437» 

12. Ciution for rehearing, 437. 

13. Execution of citation for rehearing* 437^ 
Surety of the peace, 437. 

1. Petition* 437* 

2. Warrant to arrest* 438. 

3. Declarations* 438. 

4. Order to find sur^t)^ 438* 

5. Surety, 439- 
Vagabonds* 439* 

1. Commitment for farther examiaatiQU* 439» 

2. Complaint, 440. 

3. Judgment* 440. 
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